IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30317
Summary Cal endar

JAMES E. SOLER
Peti ti oner- Appel | ant,
ver sus

KELLY WARD, \Warden
Wade Correctional Center,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(99- CV- 2440- H)
November 21, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Janes E. Soler, a Louisiana innmate,
appeal s the denial of his 28 U S.C. § 2254 application for a wit
of habeas corpus. Soler contends that his trial counsel rendered
i neffective assistance. |In his habeas application, Soler advanced
ni ne grounds for his ineffective assistance claimand al so argued
that counsel’s cunmulative errors were prejudicial. Although the
district court issued a broad certificate of appealability, on

appeal Sol er argues only that he received i neffective assi stance by

virtue of counsel’s (1) failure to conduct a reasonable

Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



i nvestigation before naking strategic decisions, (2) failure to
object to “other crines” testinony, and (3) alleged cunulative
errors, including counsel’s failure to object to testinobny as to
the ultimite issue in the case and his handling of the closing
ar gunent . Sol er has waived the remaining clains raised in his

application by failing to brief them See Yohey v. Collins, 985

F.2d 222, 224-25 (5th Cr. 1993); Fed. R App. P. 28(a).

We disagree with Soler’s contention that the state appellate
court failed to reach the nerits of his claimas it pertains to
counsel’s pre-trial investigation or failure to continue his
objection to “other crines” evidence. Therefore the state court’s
adj udication of these issues is entitled to deference under 28
US C 8§ 2254(d). After a thorough exam nation of the trial record
and the record of the state evidentiary hearing, we are persuaded
that the state court’s adjudication of these issues was not
contrary to or an unreasonable application of clearly established
federal law. Neither can we say that the state court’s decision
was based on an unreasonabl e determ nation of the facts in |ight of
the evidence presented in the state court proceeding. See 28
US C 8§ 2254(d)(1),(2).

There is a strong presunption that strategic or tactical
deci sions made after an adequate investigation fall within the w de
range  of objectively reasonable professional assi st ance.

Strickland v. Washi ngton, 466 U.S. 668, 690 (1984). Such deci sions

are "virtually unchall engeable.” 1d. at 691. Strategic choices

made after | ess than conplete investigation are reasonable only to



the extent that reasonable professional judgnents support the
limtations on investigation. [d. at 690. Counsel’s decision to
base his defense on the proposition that the victi mwas consci ously
lying to gain |l ove and attention was the consi dered and reasonabl e
j udgnent of counsel. Therefore, counsel’s decisions not to
i nvestigate exhaustively the reports of prior abuse of the victim
which in his view woul d have engendered the jury’s synpathy, or to
devel op other theories inconsistent wwth his chosen strategy, were
reasonabl e. As for counsel’s failure to object to testinony
regarding all eged “other crines” evidence, we note that the state
appellate court held that the testinony did not constitute
prohi bited “other crines” evidence and that counsel’s failure to
object was not deficient performance and did not constitute

i neffecti ve assi stance of counsel. See State v. Soler, 636 So. 2d

1069, 1078 (La. App. 5th Gr. 1994). As the failure to raise a

meritless objection is not ineffective assistance, see Cark v.

Collins, 19 F.3d 959, 966 (5th G r. 1994), we conclude that the
state court did not unreasonably apply clearly established federal
law i n denying the requested relief.

The state appellate court also concluded that Dr. C arence
Haydel’s opinion testinony as to the truthfulness of the abuse
al l egations was not inadm ssible, and Soler fails to show that the
testi nony woul d have been excl uded had his attorney | odged a tinely
obj ection. Counsel’s closing argunent was not constitutionally
defective nerely because he failed to nention a statenent nmade by

the victims nother. Neither was counsel’s summmation an



ineffective presentation of the defense’s theory of the case.
“[Al ny deficiencies in counsel’s performance nust be prejudicial to
the defense in order to constitute ineffective assi stance under the

Constitution.” Strickland, 466 U S. at 692. As for counsel’s

failure to object to Dr. Haydel’s hearsay testinony regardi ng the
victims reports of abuse, we agree with the conclusions of the
state appellate court and the federal district court that counsel’s
performance was not deficient: His failure to object was consi stent
wth his trial strategy.

Finally, we need not decide whether the state court
adj udi cated the issue of alleged cunulative error on the nerits
because Sol er has not shown that counsel commtted any cogni zabl e
error whatsoever. In essence, there were no errors to cunul ate.

See Westley v. Johnson, 83 F.3d 714, 726 (5th Cr. 1996)

(“ImMeritless clains or clains that are not prejudicial cannot be
cunul ated, regardless of the total nunber raised”).

As Sol er has not shown entitlenent to relief, the decision of
the district court is

AFFI RVED.



