IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30345
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

FRANKLI N DAVI D M RANDA,
al so known as Franki e,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 00-CR-264-2-B
* November 8, 2001
Bef ore DAVI S, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Franklin David Mranda chall enges the sentence he received
followng his guilty-plea conviction for conspiracy to distribute
heroin, in violation of 21 U S.C § 846. He argues that the
district court erred by sentencing himto a five-year supervised-
rel ease termafter having adnoni shed himat rearrai gnnment that he
faced no nore than four years’ supervised rel ease. The

Gover nnent concedes the error and argues that the case should be

remanded for resentencing.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Both Mranda and the Governnment are incorrect. The claim
is not one of sentencing error but of alleged error under Fed.

R Cim Proc. 11. Although Mranda states that he relied on the
m sinformati on regardi ng the four-year maxi numterm of supervised
release in “weighing the ramfications of pleading guilty,” at no
time did he attenpt to withdraw his plea or assert that it was

i nvoluntary or nmade w t hout adequate know edge. |Instead, M randa
appears to assert that a Rule 11 error vitiates a subsequently

i nposed sentence and requires automatic remand for resentencing.
There is no authority for this proposition.

The district court erred in advising Mranda regarding the
maxi mum ter m of supervi sed rel ease he would receive, but the
error does not affect the sentence inposed, only the validity of
the plea itself. See, e.qg., Rule 11(c) and (h). Because M randa
has not argued any error in connection with his plea but requests
only resentencing, he seeks relief which is not available for a
Rule 11 violation, and his claimfails.

M randa al so renews his argunent that he was entitled to a
sentencing reduction under U S.S.G 8 3B1.2 for playing a m ni ma
or mnor role in the offense because he was only a courier and
because he was | ess cul pable than his codefendant. He does not
renew t he argunent that the adjustnent was warranted based on the
purity |l evel of the heroin involved, and that claimis therefore

wai ved. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr

1993) (argunents not briefed on appeal are deened abandoned).

The district court did not clearly err in refusing the
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8§ 3Bl1.2 adjustnent. See United States v. Zuniga, 18 F.3d 1254,

1261 (5th Gr. 1994). Even if Mranda had served only as a
courier, that alone would not entitle himto the reduction. See

United States v. Rojas, 868 F.2d 1409, 1410 (5th Cr. 1989).

However, contrary to his assertions, Mranda did nore than serve
as a nmere courier; the PSR found that he contacted the
confidential informant (“Cl”) to arrange paynent for the drugs
and was arrested with Alvarez at the site where paynent was nade.
The district court concluded that, although his codefendant may
have been nore cul pable than Mranda, the preponderance of the
evi dence showed that Mranda was aware of the full scope of the
drug-trafficking activities and that Mranda was not
substantially |l ess cul pable than his codefendant. See § 3Bl. 2,
coment. (n.1 and 3). Mranda’' s concl usional assertions that he
only handl ed noney and that he had never contacted the Cl are not
supported by any record evidence, nor has he presented any
evidence to contradict the findings of the PSR M randa has
neither alleged nor proved that he was not aware of the scope of
the conspiracy or that he played a substantially | ess neani ngful
role in the offense than did his codefendant, and he has thus
failed to sustain his burden of proving his mtigating role in

the offense. See United States v. Brown, 54 F.3d 234, 241 (5th

CGr. 1995).

By his third issue, Mranda renews his challenge to the
cal cul ation of the anpunt of heroin attributed to himfor
sentenci ng purposes. He argues that the preponderance of the

evi dence did not denonstrate that there was heroin, as opposed to
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possi bly only Benzocai ne and Procaine, in each of the three
baggi es seized fromthe Cl.

The PSR found that each baggie seized fromthe C contained
heroin, as was confirmed by Agent G I, which finding was adopted
by the district court. Mranda thus has the burden of show ng
that the information in the PSR was materially untrue. United

States v. Shipley, 963 F.2d 56, 59 (5th Cr. 1992); see 8§ 6Al. 3.

M randa has not argued that the information in the PSR was
materially untrue. Instead, he argues that GIll’s testinony is
“suspect;” however, he provides no factual support for this
specul ative and conclusional allegation, and it is insufficient
to make the required showing. H's claimthus fails.

M randa has not denonstrated any error in the district

court’s judgnent. Accordingly, the judgnent is AFFI RVED



