UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30371

THE JEW SH FEDERATI ON OF GREATER NEW ORLEANS;
WOLDENBERG VI LLAGE, | NC.,

Pl ai ntiffs-Counter Defendants-Appell ees,
ver sus
FI DELI TY & DEPCSI T COVPANY OF MARYLAND,

Def endant - Count er C ai mant - Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(053L-2: 00-CV-2368-9)

August 29, 2001

Before KING Chief Judge, BARKSDALE, Circuit Judge, and NOALI N,
District Judge.?

PER CURI AM 2

Primarily at issue is whether Appellant, the surety on a
construction contract, is required to arbitrate a tine-bar defense
under its performance bond, pursuant to the bond’ s i ncorporation of

the arbitration provision in the construction contract. AFFI RVED.

1 Chief Judge of the Western District of Texas, sitting by
desi gnati on.

2 Pursuant to 5TH QR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



l.
| n Decenber 1991, the Jewi sh Federation of G eater New Ol eans

(Federation) entered into a contract with Goliath Construction
Conpany, Inc., for the construction of WIldenberg Village, an
assisted living facility in New Ol eans, Louisiana. That contract
contains the followng arbitration provision:

Any controversy or Claim arising out of or

related to the Contract, or the breach

thereof, shall be settled by arbitration in

accordance with the Construction Industry

Arbitration Rules of the Anerican Arbitration

Associ ati on.
Fidelity and Deposit Conpany of Mryland (Fidelity) issued a
performance bond in connection with the project. The bond
i ncorporates the construction contract by reference.

In April 2000, Appellees, Federation and Wl denberg Vill age,

Inc., the corporation that purchased the project from Federation
filed a demand for arbitration with the American Arbitration
Associ ation, namng, inter alia, Fidelity, and claimng a breach of
the construction contract. Three nonths |ater, Appellees filed a
petition in state court seeking declaratory and injunctive relief
conpelling Fidelity to arbitrate their clains. The action was
removed to federal court, and Fidelity counterclainmed for
declaratory and injunctive relief. Both sides noved for sumary
j udgnent; Appellees’ notion was granted. Jewi sh Fed' n of Geater

New Orl eans v. Fidelity & Deposit Co. of Mi., No. 00-2368 (E.D. La.

6 Mar. 2001) (unpublished).



1.

W review a sunmary judgnent de novo, applying the sane
standard applied by the district court. E.g., Dufrene v. Browni ng-
Ferris, Inc., 207 F.3d 264, 267 (5th Gr.), cert. denied, 531 U S.
825 (2000). The judgnent is proper if the summary judgnent record,
viewed in the |ight nost favorable to the non-novant, establishes:
there is no genuine issue of material fact; and the novant is
entitled to a judgnent as a matter of law Fep. R Qv. P. 56(c);
Dufrene, 207 F.3d at 267.

Fidelity contends the district court erredinconpellingit to
arbitrate its defense that the performance bond has | apsed.
“Unl ess the parties clearly and unm st akably provi de ot herw se, the
question of whether the parties agreed to arbitrate is to be
deci ded by the court, not the arbitrator.” AT&T Techs., Inc. v.
Comruni cations Wrkers of Am, 475 U S. 643, 649 (1986). If a
contract contains an arbitration clause, there is a presunption of
arbitrability such that “[d]oubts should be resolved in favor of
coverage”. ld. at 650. This presunption is “particularly
appl i cable where the clause is ... broad’. Id.

As Fidelity conceded at oral argunent, because its bond
i ncorporates by reference the construction contract’s arbitration
provision, that provision is binding on Fidelity. See J.S. & H
Constr. Co. v. Richnond County Hosp. Auth., 473 F.2d 212, 216 (5th

Cr. 1973) (subcontractor bound by prinme contract arbitration
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provi sion i ncorporated by reference i n subcontract). As noted, the
arbitration provision provides in part: “Any controversy or C aim
arising out of or related to the Contract, or the breach thereof,
shal|l be settled by arbitration”.

Both the Suprene Court and this court have concluded that
simlar arbitration clauses were broad and capable of expansive
reach. Pennzoil Exploration & Prod. Co. v. Ranto Energy Ltd., 139
F.3d 1061, 1067 (5th G r. 1998) (citing Prima Paint Corp. v. Flood
& Conklin Mg. Co., 388 U S. 395 (1967)). Because the arbitration
provision is not limted to “Any controversy or C aimarising out
of ... the Contract”, but also applies to “Any controversy or C aim

related to the [construction] Contract”, it is not necessary
that the dispute arise out of the construction contract to be
arbitrable, but only that the dispute “touch matters covered by
[the contract]”. Id. at 1068 (internal quotation marks omtted).
M ndful of the presunption of arbitrability, we conclude that
Appel lant’ s defense is a “controversy ... related to the Contract”,
and is, therefore, arbitrable wunder its “extrenely broad”
arbitration provision. See id.

“Once it is determned ... that the parties are obligated to
submt the subject matter of a dispute to arbitration, ‘procedural
questions which grow out of the dispute and bear on its fina

di sposition should be left tothe arbitrator.” Del E. Wbb Constr.

V. Richardson Hosp. Auth., 823 F.2d 145, 149 (5th Cr. 1987)



(quoting John Wley & Sons, Inc. v. Livingston, 376 U S. 543, 557
(1964)). Limtations defenses, such as Fidelity's, are procedural
i ssues that nust be resolved by the arbitrator. Smth Barney
Shearson, Inc. v. Boone, 47 F.3d 750, 754 (5th Gr. 1995). See
also dass v. Kidder Peabody & Co., 114 F.3d 446, 456 (4th Cr.
1997) (tinme-bar defenses subject to arbitration); Shearson Lehman
Hutton, Inc. v. Wagoner, 944 F.2d 114, 121 (2d Gr. 1991) (sane).
For the sane reason, we wll not address Fidelity’s challenge to
the conposition of the arbitration panel. See Boone, 47 F.3d at
753 (procedural issues relate to how parties agreed arbitrationis
to be conducted).
L1l

For the foregoi ng reasons, the judgnent conpelling arbitration

AFFI RVED.



KING Chief Judge, dissenting:

Wiile | agree with ny colleagues that Fidelity is bound to
arbitrate any clains demanding construction of the underlying
contract incorporated by reference into the perfornmance bond, |
would not extend this arbitration requirenent to Fidelity's
personal defenses arising fromthe provisions of the bond itself.

There are two apparently contrary |ines of cases addressing
the question whether a performance bond’s incorporation by
reference of an underlying construction contract containing an
arbitration provision requires a surety who was not a party to the
construction contract to arbitrate its personal defenses arising
out of the bond. The majority adopts the reasoni ng espoused by the

courts in Hoffman v. Fidelity & Deposit Co., 734 F. Supp. 192

(D.N.J. 1990), and Boys Cdub of San Fernando Valley, lnc. V.

Fidelity & Deposit Co., 8 Cal Rptr. 2d. 587 (Cal. Ct. App. 1992)

finding that an owner’s <clains against a surety regarding
provisions of a performance bond are arbitrable when the
per formance bond i ncor porates by reference an arbitrati on provision
in the construction contract. Wth all due respect to ny
col | eagues on the panel, | believe that the better-reasoned |ine of

cases is represented by doucester Gty Board of Education v.

Anerican Arbitration Association, 755 A 2d 1256 (N.J. Super. C

App. Div. 2000), and Fidelity & Deposit Co. v. Parsons & Wi ttenore

Contractors Corp., 397 N.E 2d 380 (N Y. 1979). These cases hold
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that incorporation of an arbitration provision froman underlying
construction contract does not bind the surety conpany to arbitrate
with the contracting parties regarding disputes originating in the
provi sions of the bond, but instead ensures that the surety conpany
participates in (or, at a mnimum is bound by the results of) an
arbitration between the contracting parties based on the underlying

contract. See d oucester, 755 A.2d at 1262-63; Parsons, 397 N. E. 2d

at 382.

The G oucester/Parsons interpretation is consistent with this

court’s precedent inJ. S. & H Construction Co. v. R chnond County

Hospital Authority, 473 F.2d 212 (5th GCr. 1973), cited by the

majority. J. S. & H dealt primarily with the parties’ obligations
wWth respect to the underlying subcontract, holding that the
parties were required to arbitrate the action on the subcontract.
See id. at 216. However, with reference to the surety’s clainms on
the bond itself, this court found only that “any action on the bond
cannot precede a determnation of the contract debt [by
arbitration],” not that such an action on the bond woul d be subj ect
to arbitration. 1d. at 217. This analysis is consistent wth the
Parsons court’s reasoning that a surety would be bound by the
findings of an arbitration on the underlying contract, but not
necessarily bound to arbitrate personal defenses based on the
per f or mance bond.

Moreover, contrary to the mgjority’s assertion, a dispute
regarding the enforceability of the terns of a perfornmance bond
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does not necessarily constitute a controversy or claimarising out
of or related to the underlying contract. This court’s analysis in

Pennzoil Exploration & Production Co. v. Ranco Energy, Ltd., 139

F.3d 1061 (5th Cr. 1998) does not dictate otherw se. Pennzoi

notes that |anguage in an arbitration provision enconpassing
controversies or clains “arising out of or in connection with or
relating to” an agreenent (which is materially simlar to the
arbitration provision at issue in the instant case) should be
construed broadly, to include clains beyond those that literally
arise under the contract. See id. at 1067. However, the
underlying contract in the instant case defines a “claini as a
“demand or assertion by one of the parties seeking, as a matter of
right, adjustnent or interpretation of Contract terns, paynent of
nmoney, extension of tinme or other relief with respect to the terns
of the Contract” or “other disputes and matters in question between
the Omer and Contractor arising out of or relating to the
contract.” As the performance bond is not included within the
definition of the “contract,”® Fidelity's claim does not require
construction of the contract and does not fall wthin the
contractual definition of a “claim” Simlarly, the dispute

between Fidelity and the Appellees based on the |anguage of the

3 The underlying construction contract defines “the
contract docunents” to include “this Agreenent, Conditions of the
Contract . . . Draw ngs, Specifications, Addenda issued prior to
t he execution of this Agreenent, other docunents listed in this
Agreenent, and Modifications issued after the execution of this
Agreenent; these formthe Contract ”

8



bond cannot constitute a controversy “arising out of” or “related

to” the contract if the definition of the “contract” does not
enconpass the provisions of the bond. Thus, the plain | anguage of
the contract would not have put Fidelity on notice that, in
incorporating the contract into the performance bond, it was
agreeing to arbitrate di sputes grounded i n the | anguage of the bond
itself.

Because | do not believe that incorporation of the underlying
construction contract’s arbitration provision into the performance
bond requires Fidelity to submt its personal defenses based on the

| anguage of the bond agreenent to arbitration, | respectfully

di ssent.



