UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30381
Summary Cal endar

CARL A. ROBERTSON, on behal f of hinself
and all others simlarly situated,

Pl ai ntiff-Appellant,
vVer sus

BOARD OF SUPERVI SORS OF LQUI SI ANA STATE UNI VERSI TY AGRI CULTURAL
AND MECHANI CAL COLLEGE; MERVIN TRAI L, Chancellor; RON GARDNER,
Vi ce- Chancel l or; FLORA G MCCOY, Human Resources Manager; ALBERT
LAVI LLE, Louisiana State University Police; LESLYE ANN BASS,
Chi ef of Police,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Loui siana
(99-CVv-1688-T)

Sept enber 20, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *

Carl A Robertson appeals, pro se, the sunmary judgnment
granted the Board of Supervisors of Louisiana State University
Agricul tural and Mechani cal Col |l ege and the di sm ssal of all clains
against the individual Defendants under Rule 12(b)(6) of the
Federal Rules of Civil Procedure. Robertson clained violations of
42 U.S.C. 88 1981 and 1983, as well as Title VII of the Cvil
Ri ghts Act of 1964, 42 U.S.C. 88 2000e—2000e- 17.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



The district court disnmissed the 8§ 1981 and 1983 clains
agai nst the individual Defendants on concluding the allegations
supporting those theories were not distinct fromthose alleged in
support of the Title VII claim The Title VII claim was al so
dism ssed as to the individual Defendants because LSU, not the
i ndi vi dual Defendants, was Roberson’s enployer. Summary judgnent
was awarded LSU on all clains on the basis that Robertson failed to
prove a prima facie case of retaliation. Robertson asserts four
reasons why the judgnment should be reversed.

W review a grant of sunmary judgnent de novo applying the
identical standard used by the district court. E. g., Stewart v.
Mur phy, 174 F.3d 530, 533 (5th Cr.), cert. denied, 528 U S. 906
(1999). Summary judgnment should be granted if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Feb. R CGv. P. 56(c). W “view
the pleadings and summary judgnent evidence in the [|ight nost
favorable to the nonnovant.” Stewart, 174 F.3d at 533.

W review de novo a Rule 12(b)(6) dism ssal. Atkins v.
Hi bernia Corp., 182 F.3d 320, 323 (5th Cr. 1999); General Star
Indem Co. v. Vesta Fire Ins. Corp., 173 F.3d 946, 949 (5th Cr
1999). All facts pled in the conplaint nust be considered true,
and the conplaint “nust be liberally construed in favor of the
plaintiff”. Brown v. Nationsbank Corp., 188 F.3d 579, 585 (5th
Cr. 1999), cert. denied, 530 U S 1224 (2000). Dismssal is

I npr oper unless it appears beyond doubt that the plaintiff can
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prove no set of facts in support of his claimwhich would entitle
himto relief.”” Id. at 586 (quoting Conley v. G bson, 355 U S.
41, 45-46 (1957)).

Robertson first asserts that the district court inproperly
found his Title VIl claimpreenpted his 88 1981 and 1983 cl ai ns as
they were predicated upon the sane facts. The district court
relied on Parker v. Mss. State Dep’'t of Pub. Wlfare, 811 F.2d
925, 927 n. 3 (5th Gr. 1987), in concluding consideration of
remedi es other than Title VII “is necessary only if their violation
can be made out on grounds different from those avail able under
Title VII”. | d. Al t hough the district court was correct that
Robertson made no distinction in his factual allegations between
his 8§ 1981 and 1983 clains and his Title VIl claim subsequent
deci sions of our court have nade it clear that Parker does not hold
that Title VII is the exclusive renedy for race based enpl oynent
di scrimnation. See Johnston v. Harris County Flood Control Dist.,
869 F. 2d 1565, 1575-76 (5th G r. 1989), cert. denied, 493 U.S. 1019
(1990); Hernandez v. Hi Il Country Tel. Coop., Inc., 849 F.2d 139,
142-43 (5th Cir. 1988); see also Southard v. Tex. Bd. of Crim nal
Justice, 114 F.3d 539, 548-50 (5th Cr. 1997). Instead, footnote
3 in Parker has been interpreted as foll ows:

In Parker we did no nore than limt our
appellate review of the denial of Title VII
relief tothe facts alleged in support of that
claim doing so because the clains alleged
under Title VIl and 8 1981 were provable by
the sane facts. Thus a finding of liability
or non-liability under one statute satisfied
t he ot her. Parker does not stand for the

proposition, nor could it properly do so, that
a claimant alleging racial discrimnation in



an enploynment setting is limted to recovery
under Title VII.

Her nandez, 849 F.2d 139, 142-43 (citation onmtted). Because the
district court found that recovery against the individual
Def endants was forecl osed under Title VIl on the basis that they do
not neet the statutory definition of an enployer, the district
court should have considered Robertson’s alternative theories of
recovery, even though such theories are supported by the sane
factual allegations as the Title VII claim Therefore, we renmand
for an adjudi cation of the individual Defendants’ Mdttion to Dism ss
in regard to Robertson’s 88 1981 and 1983 cl ai ns.

Robertson next contends the district court narrowy construed
his allegations and his evidentiary subm ssions and drew all
i nferences against him relying onirrelevant factors and evi dence
not supported by the record. Robertson has not identified which
factual allegations and evidentiary subm ssions the district court
narromy construed, nor the inferences drawn against him
Robertson al so does not identify the evidence the district court
inproperly relied upon, other than to all ege that Defendants filed
untinely witness and exhibit lists. In granting sumary judgnent
in favor of LSU and dism ssing the clains against the individual
Def endants, the district court did not draw i nproper inferences or
rely upon inproper evidence.

Robertson al so contends the district court inproperly denied
his cross notion for summary judgnent and failed to consider the
docunents submtted wth his conplaint when ruling on the

i ndi vidual Defendants’ Rule 12(b)(6) notion to dismss. After



reviewi ng Robertson’s notion for summary judgnent, the notion was
correctly denied. As for the dismssal of the individual
Def endants, assuming the district court did not consider the
attachnments to the Second Anended Conplaint, the attachnents
include a letter fromRobertson to counsel for Defendants, letters
from Robertson to two United States Senators, a letter from
Robertson to the former Vice President of the United States, and a
letter from Robertson to the Equal Enploynent Opportunity
Comm ssion. These letters in no way inpact the dismssal of the
i ndi vi dual Defendants.

Finally, Robertson nmaintains the district court did not
liberally construe his pro se conplaint. See, e.g., Haines v.
Kerner, 404 U S. 519, 520-21 (1972); More v. MDonald, 30 F.3d
616, 620 (5th Cr. 1994); Covington v. Cole, 528 F.2d 1365, 1370
(5th Gr. 1976). The nost |iberal reading of Robertson’s Second
Amended Conplaint in no way invalidates the district court’s
rulings.

AFFI RVED | N PART, REVERSED | N PART, AND REMANDED



