IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30428
Summary Cal endar

HARRY D. HOSKINS, Il1l, Individually and as
representative of the class of Fornbsan termte
victims; MRS. HARRY D. HOSKINS, 111,

I ndi vidual ly and as representative of the class
of Fornosan termte victins,

Pl aintiffs-Appellants,
vVer sus
UNI TED STATES OF AMERI CA; ET AL.,

Def endant s,

UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(00-CVv-1713-0)
Novenber 21, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

M. and Ms. Hoskins (“Appellants”) appeal the district
court’s summary judgnent in favor of the governnent on their clains

rai sed under the Federal Tort Clains Act (FTCA), 28 U S. C 8§ 2671

et seq. In reviewing a grant of summary judgnent, we apply the
sane standard as does the district court. Deas v. River Wst,

L.P., 152 F. 3d 471, 475 (5th Gr. 1998).

Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Appel lants argue that the district court erred in granting
summary judgnent before adequate discovery had been conducted.
Appellants did not file a notion in the district court seeking a
conti nuance on the summary-judgnent hearing based on inadequate
di scovery. Therefore, there can be no such error on the part of
the district court.

Appel l ants further argue that the district court erred in
determning that their negligence-based clains were tine barred.
They contend that their clains did not accrue until they di scovered
that the governnment had caused the introduction of Fornpbsan
termtes into the New Ol eans area. The FTCA provides that “[a]
tort claimagainst the United States shall be forever barred unl ess
it is presentedinwiting to the appropriate Federal agency within

two years after such claimaccrues or unless action is begun within

six months after the date of mailing. . . of notice of final denial
of the claim by the agency to which it was presented.” See 28
US C 8§ 2401(b). Federal |aw determ nes when a claim “accrues”

under the FTCA. Quinton v. United States, 304 F.2d 234, 235 (5th

Cr. 1962). Appel lants’ accrual argunent is prem sed on our
pronouncenent that “[T]he discovery rule [] should be applied in
federal cases whenever a plaintiff is not aware of and has [had] no
reasonabl e opportunity to discover the critical facts of his injury

and its cause.” DuBose v. Kansas City S. Ry. Co., 729 F.2d 1026,

1030 (5th Cir. 1984). DuBose, however, was a wongful -death action
i nvol vi ng an occupati onal di sease and was brought under the Federal

Enpl oyers’ Liability Act, not the FTCA. 729 F.2d at 1028. W have



yet to hold that the “discovery rule” applies to an FTCA claimin
a context simlar to this case. Even if we had, however, the
di scovery rule would not apply unless Appellants could establish
that they were unaware of, and had no reasonabl e opportunity to
di scover, the critical facts of their injury and its cause. See
id. at 1030. This they could not do.

Appel l ants m sconstrue the district court’s ruling. That
court did not determ ne that the publication of several newspaper
articles on Fornbsan termtes put the public, and thus Appellants,
on “notice” that the United States caused their injuries. The
district court was nerely acknow edgi ng that the all eged source of
the injury was discoverable in the exercise of due diligence.
Simlarly, the court did not create an obligation for Fornosan
termte victins to seek out information at the public library. It
was nerely pointing out that Appellants had a reasonable
opportunity to discover critical facts about the cause of their
injuries but failed to do so. Appellants have not established that
the district court erred in its determnation that the critica
facts were reasonably discoverabl e.

Appellants also argue that the district court erred in
di sm ssing other clainms of potential class nenbers that allegedly
arose prior to the enactnent of the FTCA. The court concl uded t hat
even if there were potential plaintiffs who m ght have | earned of
Fornosan termte damage prior to the FTCA's enactnent, their cl ains

woul d be subject to the two-year statute of limtations that



existed prior to the enactnent of the FTCA, so those clains too
woul d be tine barred.

Appel l ants do not address the reasoning of the district court
inthis regard, nmuch | ess make a coherent |egal argunent that the
district court’s ultimte conclusion of tinme bar was error. Thus,

they have waived this argunent on appeal. See Yohey v. Collins,

985 F.2d 222, 224-25 (5th G r. 1993). To the extent Appellants
argue that the limtations period has not yet conmmenced because
those other potential plaintiffs have yet to receive “public
notice,” we do not consider their argunent because it was raised

for the first tinmeintheir reply brief. See Taita Chem Co., Ltd.

v. Westl| ake Styrene Corp., 246 F.3d 377, 384 n.9 (5th Cr. 2001)

(stating that the appellant could not preserve error on clains
through a reply brief).

Appel lants also have failed to raise on appeal, and have
t herefore waived review of, the district court’s dismssal of Ms.
Hoskins’s clainms for failure to exhaust and the court’s dism ssal
of M. Hoskins’s clains grounded in intentional tort, strict

liability, and breach of fiduciary duty. See Yohey, 985 F.2d at

224- 25.
This appeal is without arguable nerit and is thus frivol ous.

Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983). As such, it

is DISM SSED. See 5TH QR R 42.2.



