IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30546
Summary Cal endar

ROBERT JACKSON,
Pl ai ntiff-Appellant,

ver sus

BYRD, Warden; CORRECTI ONAL
CORPORATI ON OF AMERI CA,

of Tennessee: DEPARTNMENT OF
CORRECTI ONS; HUBERT, War den;
LUCAS, Chief, HASSLE, Captai n;
J. BROMWN; MACKEY; C. SWEARI NGEN;
MYLES, Li eutenant,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 01-CV-238

Septenber 4, 2001
Bef ore GARWOOD, JONES and STEWART, CGCircuit Judges.
PER CURI AM ~
Robert Jackson, Loui siana i nmate #295276, appeal s the district
court’s dismssal of his 42 U S . C § 1983 conplaint as frivol ous.

Jackson argues that his Ei ghth Anendnent rights were viol at ed when

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



he was denied the prescription drug “Batroban” and when prison
nurses refused to change his dressings. He further argues that he
suffered violations of his Eighth Anmendnent and substantive due
process rights when he was ordered to remain naked in a cold cel
for fourteen hours.

Prison officials violate the <constitutional prohibition
against cruel and wunusual punishnment when they denonstrate
deliberate indifference to a prisoner’s serious nedical needs,
constituting an unnecessary and wanton infliction of pain. WIson
v. Seiter, 501 U S. 294, 297 (1991).

The docunents submitted with the conplaint refute Jackson’'s
all egations of deliberate indifference. Jackson was not only
treated on a continuous basis for his nedical condition, but he
recei ved nedication for it as well. The fact that it was not the
medi cati on Jackson woul d have |iked to have recei ved does not give
him a cogni zable claim under 42 U S. C. § 1983. See Norton v.
Di mazana, 122 F.3d 286, 292 (5th Cr. 1997). Jackson’s allegation
that the prison nurses failed to change his dressings is also
unsupported by the record. The district court did not err in
di sm ssing Jackson’s Eighth Amendnent nedical treatnent claim as
frivolous, and we affirmthat part of its judgnent.

| f Jackson’s pleadings are given a |iberal construction, see
United States v. Riascos, 76 F.3d 93, 94 (5th Gr. 1996), he has

al so raised an Eighth Amendnent claiminsofar as he has alleged



that several of the defendants ordered himto remain naked in a
cold cell for fourteen hours in retaliation for filing a false
conpl ai nt of sexual harassnent agai nst one of the femal e correction
officers. This is not a facially frivolous claim See Gegg v.
Ceorgia, 428 U. S. 153, 173 (1976); Berry v. Brady, 192 F.3d 504,
507 (5th Gr. 1999) (punishnment rises to the |level of “cruel and
unusual” if it involves the wanton and unnecessary infliction of
pain). The magi strate judge did not address this allegationin his
report, and the district court did not rule on its nerits. e
therefore reverse in part and remand for the district court to
address the nerits of the retaliation claim See Eason v. Thal er,
14 F.3d 8 9 & n.5 (5th Gr. 1994) (unless pro se prisoner’s
conplaint is fantastic or delusional, he should be allowed to nake
nmore specific allegations of his constitutional clainm.

AFFI RVED | N PART; REVERSED | N PART; REMANDED



