IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-30563
MAX HART, Etc.
Pl aintiff,
VERSUS
BYLES VWELDI NG & TRACTOR, | NC., ET AL.,
Def endant s,

BYLES VWELDI NG & TRACTOR, | NC.,
Defendant-Third Party Plaintiff-Appellant,
VERSUS
RONALD BRANDON,

Third Party Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana
99- CV- 818

March 7, 2002

Bef ore ALDI SERT", DAVI S and PARKER, Circuit Judges.

PER CURI AM **

“Circuit Judge of the Third Grcuit, sitting by designation.

“Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Hart entered into an agreenent with Appellant Byles Wil ding &
Tractor torepair Hart’ s | oggi ng equi pnent. After Byl es Wl di ng was
unable to collect for the repairs from Hart’s insurer, it
unsuccessfully attenpted to collect from Hart. C auriste Byles
(“Byles”) hired Ronald Brandon, an attorney, to assist himin
collecting the paynent. Attorney Brandon advised Byles that he
could legally advertise and sell Hart’'s equipnent at a private
sale. Following the advice, Byles advertised the equipnent for
sale. Finding no other bidders, Byles purchased the equipnent
hi msel f for the amount of the repairs. Hart filed this suit on My
7, 1999, alleging that Byles had converted his property and
conducted a wongful sale. Byles sought a second opinion on the
legality of the sale fromretired state judge John S. Pickett, Jr.,
who wote a letter to Byles on My 26, 1999 stating that he
believed that the sale was unlawful. Byles filed a conplaint
alleging malpractice against Brandon on August 4, 2000. The
district court granted Brandon’s notion for summary judgnent, and
denied Byles’ notion to add Conine, an attorney that represented
himin the suit brought by Hart.

W review a grant of summary judgnent de novo, applying the
sane standards as the district court, while viewing all disputed

facts and reasonable inferences in the light nost favorable to the



nonnovi ng party.! Sunmary judgnent is appropriate only where there
is no genuine issue of material fact and the noving party is
entitled to judgnent as a matter of |aw. 2

Loui siana lawrequires that all | egal mal practice acti ons nust
be brought within “one year fromwhen the all eged negligence is or
shoul d have been discovered or three years from the date of the
al | eged negligence, regardless of when it was discovered.”® The
district court held that Appellant knew or shoul d have known t hat
mal practice may have been conmtted at the end of My, because it
was sued by Hart on May 7th and had received a letter from a
retired judge stating his belief that the sale was illegal. Because
Appellant filed the instant action over one year later, the
district court held that Appellant’s claimwas tine-barred.

Appel l ant argues that the principle of contra non val entem
precludes the operation of the Louisiana statute. The Loui siana
Suprene Court has al ready determ ned, however, that this principle
cannot apply to perenptive periods, of which La. R S. 9:5605 is an
exanpl e.* The Loui siana Suprene Court has al so squarely rejected

Appellant’s contention that prescription does not begin to run

! Mcd endon v. City of Colunbia, 258 F.3d 432, 435 (5th Cr
2001) .

2Fep. R Gv. P. 56(0).

8 Turnbull v. Thensted, 757 So. 2d 145, 149 (La. Ct. App.
2000) .

4 Reeder v. North, 701 So. 2d 1291, 1298 (La. 1997).
3



until damage is sustained, holding that the “statute may seem
unfair in that a person’s claim my be extinguished before he
realizes the full extent of his danmages, [but] the enactnent of
such a statute of Ilimtations is exclusively a legislative
prerogative.”®

Appellant also argues that the district court erred by
refusing to permt himto add another party to the suit. Al though
| eave to anend pleadings "shall be freely given when justice so
requires,"® the decision to grant or deny a notion to anend is
wWithin the district court’s discretion. The district court denied
Appel lant’s notion because it was untinely, and “[w]e often have
affirmed denials of notions to anmend when the notions have been
untinely filed.”’” The district court did not abuse its discretion.

Appellant’s clains are without nerit, and the district court’s

deci sion i s AFFI RVED

5 1d. at 1296.
8 FED. R CQv. P. 15(a).

" Avatar Exploration, Inc. v. Chevron, US A, Inc., 933 F. 2d
314, 321 (5th Cr. 1991).



