IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30619
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DAVI D EUGENE DI SHNER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 00-CR-1-1
February 21, 2002
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

A jury convicted David Eugene Di shner of conspiracy to
commt mail fraud and of eleven counts of mail fraud. D shner
appeals his forty-one-nonth sentence, arguing that the district
court erred by increasing his offense |evel pursuant to U S S G
8§ 3Bl.1(a), which provides for a four-I|level upward adjustnent if
t he defendant was an organi zer or | eader of an offense invol ving

five or nore participants or that was ot herw se extensive.

Di shner argues that this upward adjustnent is erroneous because

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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there is no evidence in the record to support a finding that five
or nore participants were involved in the offense.

At his sentencing hearing, D shner’s attorney argued that
it would be “appropriate” for the district court to i npose a
three-1evel upward adjustnent under U S.S.G § 3Bl.1(b), which
provides for a three-level upward adjustnent if the defendant was
a manager or supervisor of an offense involving five or nore
participants that was otherw se extensive. Dishner has thus
wai ved any chall enge to the nunber of participants in the
of fense, and his argunent is not reviewable on appeal. See

United States v. Miusquiz, 45 F.3d 927, 931 (5th Cr. 1995); see

also United States v. A ano, 507 U S. 725, 733-34 (1993).

This appeal is frivolous; it is DOSMSSED. 5THCR R 42. 2.



