IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30635
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
NELSON LEONI DAS RAM REZ GUERRERO, al so known
as Nel son Ramirez, also known as Al ex Robert o,
al so known as Ant hony M randa,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 00- CR-60046- ALL

January 22, 2002
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.

PER CURI AM *

Nel son Leonidas Ramrez Querrero (“Ramrez”) appeals the 36-
mont h sentence i nposed by the district court pursuant to 18 U S. C
§ 2326. Ramrez contends that the additional sentence constitutes

i nper m ssi bl e doubl e-counti ng, an upward departure, andis illegal.

We nust uphold a sentence unless the sentence was inposed in
violation of law, resulted from an error in the GQuideline

application, or was an unreasonabl e departure fromthe applicable

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Gui del i ne range. United States v. Kirk, 111 F. 3d 390, 393 (5th

Cir. 1997). Ramrez concedes that reviewis for plain error only.
Under Fed. R Crim P. 52(b), we may correct forfeited errors only
when the appell ant shows: (1) that there is an error, (2) that is
clear or obvious, and (3) that affects his substantial rights.

United States v. Calverley, 37 F.3d 160, 162-64 (5th Gr. 1994) (en

banc) (citing United States v. Q ano, 507 U. S. 725, 730-36 (1993)).

| f these factors are established, the decision to correct the error
is wthin our sound discretion, and we wll not exercise that
discretion wunless the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings. d ano,
507 U. S. at 736.

Section 2326(1), 18 U. S. C., provides that anyone who has been
convicted of engaging in fraud by mail, wire, or other neans, or
who has been convicted of conspiracy to commt such an offense, in
connection with the conduct of telemarketing, “shall be inprisoned
for a term of up to 5 years in addition to any term of
i nprisonnment” that is authorized by certain enunerated statutes.
Section 2326(2), 18 U. S. C., nmandates an addi ti onal, maxi nrum 10-year
sentence if the fraud targeted persons over the age of 55 or
victimzed ten or nore persons over the age of 55. [d. Section
1343, 18 U.S.C., is one of the statutes enunerated in 18 U S. C
8§ 2326.

Ramrez’'s plea agreenent, his presentence report, and his
signed “Affidavit of Understanding of Mxinmum Penalty and
Constitutional Ri ghts” specified that under 18 U S.C. 8§ 2326, he

was subject to a maxinmum five-year sentence of inprisonnent in
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addition to any termof inprisonnment inposed under 18 U S.C. § 371.
Ram rez has not identified precedent supporting his position that
the sentence inposed pursuant to 18 U S C § 2326 constituted
doubl e-counting, an upward departure, or an illegal sentence.

Accordingly, Ramrez has not shown plain error. United States v.

Webster, 162 F.3d 308, 358 (5th Cr. 1998). The judgnent of the
district court is AFFI RVED



