IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30637
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BRI AN DUNCAN

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 00-CR-39-ALL-B

 July 18, 2002
Before JOLLY, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Bri an Duncan appeals his jury-trial conviction for
carjacking and using and carrying a firearmduring a crinme of
violence, in violation of 18 U. S.C. 88 2119, 924(c). Duncan
avers that the Governnent failed to prove an essential elenent of
the of fense of carjacking, nanely, that he intended to cause
death or serious bodily injury during the carjacking.

The victimtestified that Duncan opened the door to her car,

ordered her to get out of the car, and held a handgun to her face

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-30637
-2

when doing so. Mdreover, there was testinony that imredi ately
precedi ng the carjacking, Duncan had brandi shed the gun and fired
several shots. Finally, there was evidence that inmediately
bef ore happeni ng upon the victim Duncan was bei ng pursued by the
pol i ce.

The jury could have inferred fromthis evidence that Duncan
woul d have attenpted to seriously harmor kill the victimif that
had been necessary to conplete the taking of the car in order to

elude the police. See Holloway v. United States, 526 U S. 1, 11-

12 (1999). Taking the evidence in the |ight nost favorable to
the Governnent, the evidence was sufficient to support Duncan’s

carjacking conviction. United States v. Mseratti, 1 F.3d 330,

337 (5th Gir. 1993).

In his “Statenent of the Issues,” Duncan |ists as an issue
that the evidence was insufficient to support his firearm
conviction. However, in the body of his brief, he argues only
that the evidence was insufficient to support his carjacking

conviction. Accordingly, Duncan is deened to have abandoned any

challenge to his firearmconviction on appeal. Yohey v. Collins,

985 F.2d 222, 224-25 (5th Gr. 1993).

Duncan avers that the court erred in failing to grant a
mstrial on the basis that the jury heard references to an
uncharged nurder. He contends these references before the jury

constituted a violation of FED. R EviD. 404(b), which provides in
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pertinent part that evidence of other crinmes, wongs, or acts is
not adm ssible to show action in conformty therewth.
“This court will reverse a district court’s refusal to grant

a mstrial only for an abuse of discretion.” United States v.

Li nrones, 8 F.3d 1004, 1007 (5th G r. 1993). The district court
did not abuse its discretion in denying Duncan’s notion for
mstrial. As found by the court, the remarks were innocuous.

Mor eover, both witnesses imedi ately proceeded to testify as to
other matters and were never questioned again regarding the
references they nmade. Finally, even if it is assuned that the
two brief remarks were prejudicial, the court’s curative neasures
and explicit instructions, which the jury is presuned to have
foll owed, effectively cured any taint created by the testinony.

United States v. Paul, 142 F.3d 836, 844 (5th Cr. 1998).

Duncan avers that jury was subject to extrinsic influence
that tainted the jury panel and served to deny hima fair trial.
He contends that the trial court should have held an evidentiary
hearing to determ ne what if anything was heard by the jury.

Duncan has failed to nake a col orabl e showi ng that an

extrinsic influence was actually nmade on the jury. See United

States v. Kelley, 140 F.3d 596, 608 (5th Cr. 1998).

At trial, counsel only nmade vague references to the all eged
“histrionics” and did not state with precision what was all egedly
overheard. Moreover, the trial judge, who was al so present in

the sanme courtroomas the jury at the tinme of the all eged
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conversation, stated on the record that he did not overhear any
di scernabl e conversation. Gven the foregoing, the judgnment of
the district court is affirnmed.

AFF| RMED.



