IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30757
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
FRANK DELACRUZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 00-CR-20072-1

 March 27, 2002
Bef ore DUHE, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Frank Delacruz, an inmate at the Federal Correctional
Institute at Oakdale, Louisiana, appeals his conviction and
sentence, following a jury trial, for stabbing Marcos Caviel es-
Godoy (Cavieles), another inmate, with a dangerous weapon wth
intent to do bodily harm in violation of 18:113(a)(3).

Del acruz argues that the district court abused its discretion
in denying his notion in limne and in allowng testinony by

correction officers regarding his purported gang affiliation.

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



“Al t hough rel evant, evidence may be excluded if its probative val ue
is substantially outweighed by the danger of wunfair prejudice,
confusion of the issues, or msleading the jury . . . .” FeD R
Evip. 403. Gven the theory of the case asserted by both parties
and the testinony by the officers that Delacruz had never been
confirmed as a nenber of any prison gang, we conclude that the
district court did not abuse its discretion in allowing such

testinony to be introduced. See United States v. Blake, 941 F. 2d

334, 340 (5th Gir. 1991).

Del acruz al so argues that the district court erred when it
increased his base offense level by four levels under U S S G
8§ 2A2.2(b)(3)(B) after finding that Cavieles had sustained serious
bodily injury. Because the record indicates that Cavieles was
hospitalized with a partially collapsed lung, the district court
did not clearly err in applying U S S.G 8§ 2A2.2(b)(3)(B) when
determ ning Del acruz’ sentence. See U S.S.G § 1B1.1, coment.
(n.1(j)) (2000); see United States v. Davis, 19 F. 3d 166, 171 (5th
Cir. 1994).

Del acruz’ conviction and sentence are AFFI RVED



