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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 01-30871

BROADW NG COVMUNI CATI ONS I NC, fornerly
known as Network Long Di stance Inc

Plaintiff - Appellant
V.
CENE W HARRI S

Def endant - Appell ee

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(00- CVv-1125)

April 3, 2002
Bef ore KING Chief Judge, and GARWOOD and H GE NBOTHAM Circuit
Judges.
PER CURI AM ~
Pl ai ntiff-Appellant Broadw ng Conmmuni cations, |nc.
(“Broadwi ng”) appeals the sunmary judgnment granted by the
district court in favor of Defendant-Appellee Gene W Harris. W

agree with Harris that the district court correctly set aside the

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



entry of default in this case. W disagree, however, wth the
district court’s decision to grant sunmary judgnment in favor of
Harris on the basis that the indebtedness of LDC Consultants,

Inc. (“LDC’) to Network Advanced Services, Inc. (“Network”),
Broadw ng’ s predecessor in interest under the Resal e Agreenent
entered into on January 6, 1993 between LDC and Network, had
prescribed. The Rel ease and Settlenment Agreenent entered into on
June 6, 1996, anong LDC, Network and Quant um Conmuni cati ons,

anot her communi cati ons conpany, contained an explicit and

unanbi guous acknow edgnent that “LDC is indebted to [ Network] (in
an anount in excess of the outstanding principal and unpaid

i nterest bal ance remaining on the Notes) pursuant to the terns of

[the Resal e Agreenent],” and the rel ease and settl enent was
specifically described as “partial.” Wthin the four corners of
the Rel ease and Settl enent Agreenent, there is nothing to suggest
that LDC did not owe Network nore than the $237,114.48 (the
unpai d bal ance on the Notes) that was the subject of the partial
release. The district court erred in using the extrinsic (i.e.,
parol) evidence presented in the deposition of Harris to vary the

ternms of the unanbi guous Rel ease and Settl enent Agreenent. See

LA, Gv. CooE ANN. art. 3073 (West 1994); Brown v. Drillers, Inc.,

93-1019 (La. 1/14/94), 630 So. 2d 741, 746-48.
We | eave to the district court on remand the effect of our
concl usi on about the Rel ease and Settl enent Agreenent on

prescription, as well as any question that nay exist as to
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whet her LDC s i ndebtedness nay have prescribed on sone basis
apart fromthe construction of the Rel ease and Settl enent
Agr eenent .

The judgnent of the district court is REVERSED and the case
is remanded to the district court for further proceedi ngs
consistent with this opinion. Costs shall be borne by Harris.

REVERSED.



