IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30940
Summary Cal endar

JOSEPH ROUSSELL,
Peti ti oner- Appel | ant,
ver sus
ED C. DAY, JR,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 00-CV-3429-K

~ March 5, 2002
Bef ore DUHE, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Joseph Roussell, Louisiana prisoner # 119559, was granted a
certificate of appealability to appeal the district court’s
dism ssal as tine-barred, pursuant to 28 U S.C. 8§ 2244(d), of his
28 U.S.C. §8 2254 petition raising a claimthat the reasonabl e- doubt
jury instruction he received was unconstitutional under Cage V.
Loui siana, 498 U. S. 39 (1990). He essentially argues that his
petition was tinely because, pursuant to 28 U.S.C. § 2244(d)(1) (0O,

the limtations period began to run not from the date his

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



convi ction becane final but fromthe date Cage was nade retroactive
to cases on collateral review.

Roussel | can point to no case, Suprene Court or otherw se,
whi ch has hel d Cage retroactively applicable to cases on col | ateral
review, neaning that 8 2244(d)(1)(C) is inapplicable. Moreover
even if Cage had been held to be retroactively applicable, under
United States v. lLopez, 248 F.3d 427, 431-32 (5th Gr.), cert.

denied, 122 S. C. 222 (2001), the limtations period began to run
not on the date the retroactivity decision issued but on the date
the Suprenme Court announced the Cage rule. Because, like his
conviction, this predated the AEDPA s enact nent date, Roussell had
at nost one year fromthat date, or until April 24, 1997, to file.

See Flanagan v. Johnson, 154 F.3d 196, 199-200 (5th Cr. 1998).

H's petition, filed in October 2000, at the earliest, was thus
untinely, even with the benefit of tolling during the pendency of
his rel evant state-court pleadings under 8§ 2244(d)(2).

Roussel | has not denopbnstrated that the district court erred in
dismssing his petition as tinme-barred. Accordingly, the district
court’s judgnent is

AFFI RVED.



