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W EUGENE DAVIS, Circuit Judge: ™
l.

Appel  ants, Kenneth Ri chnond and Arnstead Kieffer raise a
nunber of issues in their challenge of their convictions and
sentences relating to a mail theft schene. Richnond al so appeal s
his two sentences for violations of supervised rel ease i nposed
for earlier convictions. For the reasons that follow, we affirm
Ri chnond and Kieffer’s convictions and sentences for the current
of fenses. W vacate Richnond's sentences for violations of his
supervi sed rel ease inposed as part of his sentence on an earlier
conviction and remand for re-sentencing consistent wwth this
opi ni on.

.

In 1999, while serving the |last few nonths of an earlier
sentence in a hal fway house, Richnond recruited Postal Service
Enpl oyee Yvette Jones to steal mail fromthe United States Post
O fice on Loyola Avenue in New Oleans. Jones testified that she
regularly hid mail in her lunch pail beginning in early 2000.

The stolen mail included personal checks, Treasury checks, and
credit card bills. Jones testified that she delivered mail to
Ri chnmond two to three tines a week over an eight or nine nonth

period in return for paynent. She delivered the mail to R chnond

“Pursuant to 5" CR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5.4.
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either at a designated place outside the post office, at his
i quor store, or at his hone.

Ri chnond used the stolen mail to counterfeit Louisiana
driver’s licenses. Honey Marie Carey (“Carey”), a nenber of
Ri chnond’ s “inner circle,” testified that she sorted the stolen
mai | and tel ephoned banks and credit card conpanies to verify
bal ances. Carey further testified that she made fake credit
cards with an enbossing nmachi ne using the credit card statenent
informati on and bl ank credit cards supplied by R chnond.

Ri chnmond recruited, trained and paid a nunber of “runners”
to negotiate the forged checks, using counterfeit identification
bearing their |ikenesses, and to obtain cash advances or nake
actual purchases using the stolen credit cards. These runners
reported to work regularly, adhered to a prescribed dress code,
and were assigned pre-bundl ed packages of checks and fake
licenses two to three tinmes a week to obtain cash and return it
to Richnond. The runners used R chnond s fleet of fraudulently
| eased vehicles to travel the state cashing the checks. R chnond
paid one-third of the profits of his operation to Jones and one-
third of the profits to the runners.

Ki ef fer cashed several stolen checks as a part of R chnond s
schene. Kieffer admtted to cashing five stolen personal checks
on July 11 and 12, 2000, in a conbined anount of $12, 100. 00.

Kieffer also admts to cashing several other checks around this



time for which he was not indicted. At trial, Carey and another
co-conspirator testified that Kieffer traveled to Texas with

Ri chnmond to target check-cashing nachines, and while there went
on a shopping spree with other nenbers of the conspiracy using a
counterfeit credit card.

Postal |nspectors eventually suspected Jones was stealing
mail. On Septenber 29, 2000, Postal |nspectors observed Jones
placing mail in her lunch pail, leaving the Post Ofice, getting
into her car and exiting the parking garage. Postal |nspectors
st opped Jones and she consented to a search. Her lunch pai
contai ned 161 Treasury checks and 124 credit card statenents.
Jones inplicated Richnmond during interrogation and expl ai ned that
she was planning to deliver the mail to Richnond' s |iquor store.

At the request of the Postal |nspectors, Jones tel ephoned
Ri chnond and asked himto neet her outside the Post Ofice to
pick up the mail. Richnond arrived and parked outside the Post
O fice in the designated spot. Another co-conspirator
acconpanied Richnond in the front seat, and Kieffer rode in the
back seat. Jones entered the car and left the lunch pail on the
seat next to Kieffer. Postal |Inspectors taped Jones’s telephone
conversation and vi deot aped the encounter wth R chnond. Al
three nen were arrested.

Prior to trial, Richnond filed a notion to exclude evidence

of his past convictions under Fed. R Evid. 403(b). The district



court denied the notion and all owed the governnent to introduce
Ri chnmond’ s two prior convictions to show know edge and intent.

Appel l ants were charged with various offenses related to
this schenme which included charges for conspiracy to possess
stolen mail and commt bank fraud, attenpted possession of stolen
mai |, possession of identification docunents for an unl awful
pur pose and possession of counterfeit access devices. A jury
convi cted both defendants on all counts.

Bef ore Ri chnond was sentenced, the governnent provided
Ri chmond with a letter witten by Carey, a key governnent w tness
at trial. Carey wote to a friend that she had lied on the
stand. Richnond noved for a new trial based on the letter, and
the district court denied the notion w thout an evidentiary
hearing. The district court sentenced Ri chnond in February
2002, and departed upward fromthe 110-137 nonth Sentenci ng
CGuideline range to inpose a 240-nonth term of inprisonnent.

The district court sentenced Kieffer to 72 nonths’

i nprisonment. This sentence reflects an upward departure from
the 24 to 30 nonth Sentencing Cuideline range.

At the tine of his arrest, Ri chnond had two prior
convictions involving identity theft. 1In 1997, R chnond pl ed
guilty to possession of counterfeit securities, and the district
court sentenced himto thirty nonths’ inprisonnent to be followed

by three years of supervised release. 1|1n 1998, the district



court sentenced Richnond to thirty-five nonths’ inprisonnent and
three years of supervised release after he pled guilty to
possession and transfer of false identification docunents and
possession of forged securities. The district court ordered

Ri chnond to serve these sentences concurrently.

I n August, 2001, the governnent filed a rule to show cause
why these two terns of supervised rel ease shoul d not be revoked.
The charges in the current case forned the basis of the
governnent’s notion. The district court held a consolidated
hearing and revoked the terns of Ri chnond s supervised rel ease.
Ri chnond recei ved consecutive sentences of 24 nonths’

i nprisonnment to be foll owed by one year of supervised release in
each case to run concurrently. The district court ordered the
two 24-nonth terns to run consecutively to his new 240-nonth
sentence. W consider appellants’ argunents bel ow.

L1,

Ri chnmond argues first that the district court erred in
denying his notion for a new trial w thout conducting an
evidentiary hearing. Followi ng R chnond’ s conviction, the
governnent intercepted a letter froman incarcerated co-
def endant, Carey, in which she admtted to |ying on the stand at

Ri chnond’s trial.! Richnond filed his notion for a newtria

. Carey’ S letter reads in part:
| testified on Tuesday. I know | f***ed up
the governnent’s case. | LIED ny ass off on
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based on Carey’s recantation.
W review a district court’s denial of a nmotion for new

trial for abuse of discretion. United States v. Mtz, 652 F.2d

478, 479 (5th Cr. 1981). W also review a district court’s
decision to rule on a notion for newtrial w thout an evidentiary

hearing for abuse of discretion. See United States v. Bl ackburn,

9 F.3d 353, 358 (5th Gr. 1993).

Ri chnmond did not request an evidentiary hearing.
Additionally, Ri chnond did not argue to the district court that
the nmeaning of Carey’s letter was unclear. |In fact, he argues
for the first time on appeal that an evidentiary hearing was
necessary to determ ne the exact nature and extent of Carey’s
admtted perjury. Thus, R chnond waived his argunent that an
evidentiary hearing was necessary by not presenting it to the
district court.

A new trial may be granted on defendant’s notion “if the
interests of justice so require.” Fed. R Crim P. 33. However,
a newtrial is warranted “only where there would be a m scarri age
of justice or where the evidence preponderates against the

verdict.” United States v. O Keefe, 128 F. 3d 885, 898 (5th G

1997) (internal quotations and citations omtted). To obtain a
new trial based on newy discovered evidence, a defendant nust

show

t he st and.



(1) that the evidence was newl y di scovered
and unknown to the defendant at the tinme of
trial, (2) that his failure to discover the
evi dence was not the result of a lack of due
diligence, (3) the evidence is material and
not nerely cunul ative or inpeaching, and (4)
the evidence wll probably produce an
acquittal.

United States v. Miulderig, 120 F.3d 534, 545 (5th Gr. 1997).

The district court denied the notion for new trial because
Ri chnmond did not denonstrate that the alleged adm ssions in
Carey’s letter “woul d probably produce an acquittal.” Further,
the court found that Carey’s statenents were excul patory and that
evi dence other than Carey’s testinony strongly supported the
verdict.?

Ri chnond contends that he woul d not have been convicted of
possession of fifteen or nore counterfeit or unauthorized access
devices in violation of 18 U . S.C. § 1029(a)(3) w thout Carey’s

perjured testinony at trial. Carey was the only governnent

2 It is alsosignificant that Carey’s letter nmakes it cl ear
that she lied to help R chnond, not hurt him Carey expl ai ned:

| took total responsibility for everything
between July and Septenber. | told them |
made everything, everything was at ny house,
etc. (I’ve never made a Din ny life)[sic] |
knew t he bul k of the case was built around the
events that took place between 7/00 & 9/00.
[sic] and them trying to put it all off on
hi m Maybe now he’'ll have a %% way decent
chance at giving back sone of the charges. |If
not, he’ll definitely have a good chance with
his appeal. | couldn’t just get up there and
just let shit happen |ike that.
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wtness to testify that Ri chnond possessed fifteen or nore
counterfeit credit cards at one tine. At trial, the governnent
gquestioned Carey regarding the nunber and type of blank credit
cards Ri chnond possessed for counterfeiting purposes. Carey
stated, “The nost |’ve ever seen at one tinme were |ike 25 of

each, so maybe 100, altogether.” O her wtnesses testified that
they saw Richnond in possession of counterfeit credit cards at
different tines, but no other witness testified that R chnond
possessed nore than fifteen cards at one tine. R chnond argues
if Carey’'s testinony is properly disregarded, the governnment
failed to offer sufficient evidence to support his conviction on
this count because 8 1029(a)(3) does not allow aggregation of
access devi ces possessed at different tines to neet the requisite
fifteen-card threshol d.

Ri chnmond relies on the Eighth Crcuit’s holding in United

States v. Russell, 908 F.2d 405 (8th Cr. 1990), that access

devi ces may not be aggregated for purposes of § 1029(a)(3).

However, the next year the Eighth Grcuit held in Unites States

v. Farkas, 935 F.2d 962 (8th Cir. 1991), that access devices may
be aggregated to satisfy the fifteen-card threshold of §
1029(a) (3) based on evidence that the defendant possessed
different cards on different occasions as part of an ongoing
schene. The Eighth Crcuit distinguished its earlier decision in

Russel | because the record contained evidence that Russell sold



his counterfeited credit cards as he nade them and never
possessed nore than twelve at a tine. The defendant in Farkas
did not sell the cards or dispose of themafter he used themto
make purchases. Thus, the court held that it was appropriate to
aggregate the total nunber of access devices because Farkas could
not claimthat his possession of the cards ended at any specific
point. Id. at 967. W agree with this reasoning.

Ri chnond’s case is simlar to that of the defendant in
Farkas. The record contains no evidence to suggest that Ri chnond
sold the counterfeit cards or disposed of themin any other way.
Therefore, we agree that the governnent was not required to
present a witness to testify that Ri chnond possessed fifteen or
nmore cards on a single occasion, and the district court properly
determ ned that the access devices in this case could be
aggregated. In addition to the testinony by several w tnesses
that Ri chnond possessed counterfeit credit cards at various
times, Jones delivered to Richnond 126 credit card statenments
which were in his possession at the tinme of his arrest. Under 18
US C 8 1029(e)(1), credit card account nunbers are included in
the definition of “access devices.” Because R chnond cannot show
t hat he woul d probably have been acquitted on this charge w thout
Carey’s testinony, the district court did not abuse its

di scretion in denying his notion for a newtrial.
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| V.

Ri chnmond argues next that the district court erred in
admtting evidence of his two prior crimnal convictions at his
trial. “The district court’s decision to admt Rule 404(b)
evidence is reviewed for abuse of discretion. This reviewis

necessarily heightened in crimnal cases.” United States v.

Pet erson, 244 F.3d 385, 392 (5th Cr. 2001) citing United States

v. Richards, 204 F.3d 177, 199 (5th G r. 2000).

Federal Rule of Evidence 404(b) provides:

Evi dence of other crines, wongs, or acts is
not adm ssible to prove the character of a
person in order to show action in conformty
therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, intent, preparation, plan,

know edge, identity, or absence of m stake or
acci dent, provided that upon request by the
accused, the prosecution in a crimnal case
shal | provide reasonable notice in advance of
trial, or during trial if the court excuses
pretrial notice on good cause shown, of the
general nature of any such evidence it
intends to introduce at trial.

In United States v. Beechum 582 F.2d 898 (5th Cr. 1978) (en

banc), this circuit established a two-prong test for the
adm ssibility of offenses extrinsic to a defendant’s indictnent
to prove crimnal intent:

First, it nmust be determ ned that the
extrinsic offense evidence is relevant to an
i ssue other than the defendant’s character.
Second, the evidence nust possess probative
val ue that is not substantially outweighed by
its undue prejudice and nmust neet the other
requi renments of rule 403.

-11-



Id. at 911.

Ri chnmond contends that the district court erred in denying
his notion to exclude evidence of his prior convictions wthout
specifically articulating on the record why the court concl uded
that the probative value of the evidence outweighed its
prejudicial effect. R chnond argues that this requires us to
vacate his convictions and remand.

“Upon the request by a party, the district court determ ning
the adm ssibility of 404(b) evidence nmust make an on-the-record
articulation of its Beechum probative value/prejudice inquiry.”

United States v. Elwod, 993 F.2d 1146, 1153 (5th Cr. 1993). In

t he absence of such a request, a remand is not required “if the
trial court expressly states that it has nade the Beechum
probative val ue/ prejudi ce wei ghing and finds that prejudice does
not substantially outweigh the probative value [and] there is
nothing to indicate that the trial court m sunderstood or

m sapplied the Beechumtest.” United States v. dsum 943 F. 2d

1394, 1403 (5th Gr. 1991).

Ri chnmond did not request that the trial court make its
Beechum anal ysis on the record. The trial court clearly refers
to the Beechumtest in its Order and Reasons, and found that the
probative val ue was strong enough to all ow adm ssion of the
evi dence. For the reasons below, we are satisfied that the

trial court correctly applied the Beechumtest.
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Ri chnond argues that he did not place his intent at issue,
and even if he did, the governnent had alternative evidence of
his intent. Richnond suggests that the governnent used the
evidence in its opening statenent to prove character propensity,
and the trial court’s limting instructions could not cure the
prej udi ce.

Every defendant on trial for conspiracy places his intent
and know edge at issue and justifies the introduction of
extrinsic offense evidence unless the defendant “affirmatively

take[s] the issue of intent out of the case.” United States v.

Merqgist, 738 F.2d 645, 650 (5th G r. 1984) (internal citations
omtted). This court stated: “Because of the unique nature of
conspi racy charges, we cannot apply to themthe policy suggested
i n Beechum of uniformy excluding extrinsic offense evidence when
t he def endant does not actively contest intent.” |d. Every not
guilty plea in a conspiracy case puts the defendant’s intent at

i ssue, and the only way the defendant can “affirmatively take the
i ssue out of the case” is to stipulate that if his participation
is proved, he does not contest intent. 1d. Richnond did not
stipulate to know edge, and Richnond’s answers to defense
counsel s questions apparently were ained at proving he had no
know edge of the conspiracy. Thus, R chnond s intent was at

i ssue, and the district court did not err in admtting the

evi dence of his past convictions to show intent.
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Ri chnmond’ s recent prior convictions were simlar to the
charged offenses. Richnond started each new schene before
conpleting his sentence for his previous conviction, and the
schenmes becane nore el aborate. These earlier offenses have a
tendency to show that R chnond had know edge and intent to commt
fraud in this case. The trial court gave limting instructions
to the jury, during and after trial, explaining the limted
pur poses of the Rule 404(b) evidence. The prosecutor enphasized
the instructions at closing. Although the evidence of his prior
convictions was clearly prejudicial, the district court did not
abuse its discretion in finding that their probative val ue

out wei ghed the potential for prejudice.
V.

Ki effer argues that the evidence was insufficient to support
his conviction for attenpted mail theft in violation of 18 U S. C
8§ 1708. In review ng sufficiency clains, we “nust determ ne
“whet her viewi ng the evidence in the |ight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt.”

United States v. Wllians, 264 F.3d 561, 576 (5th G r. 2001)

(citations omtted). The “jury is ‘free to choose anong al
reasonabl e constructions of the evidence,” and ‘it is not
necessary that the evidence exclude every reasonabl e hypot hesi s

of innocence or be wholly inconsistent with every concl usion
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except that of guilt.”” 1d. Qur “reviewis |imted to whether the
jury’s verdi ct was reasonable, not whether we believe it to be

correct.” |d.

To obtain a conviction under 18 U . S.C. § 1708, the
gover nnment nust prove beyond a reasonabl e doubt that (1) the
def endant possessed the itemdescribed in the indictnent, (2) the
item had been stolen fromthe mail, (3) the defendant knew the
itemwas stolen, and (4) the defendant had the specific intent to

possess the itemunlawfully. U.S. v. Osunegbu, 822 F.2d 472, 475

(5th Gir. 1987).

Mail theft was an object of the conspiracy. The jury was
properly instructed on aiding and abetting and a co-conspirator’s
liability for substantive offenses conmtted by a co-conspirator
in furtherance of the conspiracy. To find Kieffer guilty of
aiding and abetting, the jury was required to find: (1) that the
of fense of attenpted possession of stolen mail was conmtted by
sone person; (2) that the defendant associated with the crim nal
venture; (3) that the defendant purposefully participated in the
crimnal venture; and (4) that the defendant sought by action to

make that venture successful. United States v. Grcia, 242 F. 3d

593, 596 (5th GCr. 2001). Additionally, a conspirator is
responsi ble for the offenses conmtted by other conspirators if
he was a nenber of the conspiracy when the offense was commtted

and if the offense was commtted in furtherance of, or as a
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f or eseeabl e consequence of, the conspiracy. Pinkerton v. United

States, 328 U. S. 640 (1946).

Kieffer argues that he was nerely present at the tine Jones
made the last delivery of mail to Richnond. Kieffer admts that
he knew Ri chnond was receiving stolen mail from Jones. However,
Kieffer argues that the evidence was insufficient to convict him
on this count because “nere know ng presence” at the scene of
crimnal activity is insufficient to support a crimnal

convi cti on.

We are satisfied that the evidence was sufficient to all ow
the jury to convict Kieffer for attenpted possession of stolen
mail. Qur review of the record reveals that there was clear
evi dence that Jones stole mail fromthe U S. Post Ofice and
delivered it to Richnond for use in his scheme. Jones testified
that Kieffer acconpanied R chnond to retrieve stolen nmail from
her on at | east two occasions before the day of his arrest. In
addition to Kieffer’'s presence at the scene on Septenber 29,
2000, the governnent presented evidence of Kieffer’s intentional
i nvol venent in the conspiracy. First, Kieffer admtted cashing
stol en checks for R chnond in July of 2001 in various parts of
Loui siana. Kieffer also admtted to possessing various
counterfeit Louisiana driver’s licenses which he used to cash the
checks. The governnent al so produced testinony from Carey that

Kieffer came to her honme to retrieve the | aptop conputer that the
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conspirators used to nmake the counterfeit IDs. Two co-
conspirators testified that Kieffer was involved in the attenpt
to cash checks in Texas using check-cashi ng nmachi nes, and one
witness testified that R chnond and Ki ef fer shopped toget her
using the counterfeit credit cards. A co-conspirator testified
that Kieffer drove a black Expedition, and his famly had a
Lexus. Another co-conspirator testified that R chnond
fraudulently | eased six Ford vehicles, including the Expedition
that Kieffer drove, froma deal ership in Jackson, M ssissippi
This evidence is sufficient to allowa jury to find that Kieffer
actively participated in the conspiracy at the tine Jones
delivered the |l ast bundle of stolen mail and that the jury was
entitled to hold himaccountable for the crimnal conduct that
furthered the ains of the conspiracy. Thus, we conclude that the
evi dence was sufficient to support Kieffer’s conviction on this

count.
VI

Both Kieffer and R chnond argue that the trial court’s
upward departure fromthe Sentencing CGuidelines was inproper.
This court reviews an upward departure for an abuse of

discretion. United States v. Wnters, 174 F.3d 478, 482 (5th

Cir. 1999); see also United States v. Ashburn, 38 F.3d 803, 807

(5th Gr. 1994) (en banc). “A district court has w de discretion

in determning the extent of the departure, and [this court] wll
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affirman upward departure if (1) the court gives acceptable
reasons for departing and (2) the extent of the departure is

reasonable. United States v. Route, 104 F.3d 59, 64 (5th Cr.

1997). The reasonabl eness of the extent of a departure is to be

determned in light of the reasons for departure. See United

States v. Hawkins, 87 F.3d 722, 730-31 (5th Cr. 1996).
A

The district court departed upwardly fromthe Sentencing
CGui deline range of 24 to 30 nonths when it inposed a 72-nonth
sentence on Kieffer. The district court based its departure on
di sruption to governnental function, |osses uncaptured by the
Guidelines and Kieffer’s prior crimnal record. Kieffer argues
that his sentence nust be vacated and his case remanded for re-
sentenci ng because the district court failed to adequately
explain the departure, the reasons offered cannot properly
support the departure, and the extent of the departure was

unreasonable. W disagree and affirmhis sentence.

First, Kieffer argues that disruption to governnenta
function cannot support an upward departure in this case because

the disruption is inherent in the offense.

United States Sentencing CGuideline 8 5K2. 7 allows a district

court to base an upward departure on disruption to governnenta

-18-



function if the circunstances are unusual.® |In departing in this
case, the district court explained that this court upheld an
upward departure on the basis of disruption to governnenta

function in United States v. Garcia, 900 F.2d 45 (5th Gr. 1990),

because of the anobunt of nmail stolen, a total of 950 pieces. The
district court reasoned that although the anmount of mail stolen
in Garcia was greater in quantity, the “quality of the nai

stolen by these Defendants in this case is an unusual
circunstance that’s not taken into account by the guidelines.”
The court pointed out that the mail stolen in this case included
a | arge nunber of personal checks, Treasury checks and credit
card statenents. The Treasury checks that were stolen had been

i ssued by various federal agencies including the Internal Revenue

Service, Social Security and the Veterans Adm nistration. As a

3 The Sentencing CGuidelines provide:

If the defendant’s conduct resulted in a
significant disruption of a governnenta
function, the court nmay increase the sentence
above the authorized guideline range to
reflect the nature and extent of the
disruption and the inportance of t he
governnental function affected. Departure
from the guidelines ordinarily would not be
justified when the of fense of conviction is an
of fense such as bribery or obstruction of
justice; in such cases interference wth
governnental function is inherent in the
of fense, and wunless the circunstances are
unusual the guidelines wll reflect the

appropriate puni shnent for such interference.
US S G 8§ 5K2.7 (2001).
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result of the thefts, these agencies had to contact beneficiaries
and reissue checks. The district court did not abuse its
discretion in concluding that the theft of these itens caused
substantial disruption in governnental function to these

agenci es.

Second, Kieffer argues that the district court inproperly
based its upward departure on | osses uncaptured by the
CGuidelines. Kieffer argues that he cashed a di screet nunber of
personal checks in md-July, and should not be held accountabl e

for losses that occurred as a result of the entire conspiracy.

The district court specifically rejected Kieffer’s claim
that he should only be held responsible for the stolen checks he
cashed in July, a total of $25,000. The district court pointed
to the value of the stolen mail retrieved when Kieffer and
Ri chnond were arrested, approximtely $300,000, and the
sophi stication of the schene as a whole in deciding that the
actual | osses were uncaptured by the GQuidelines. Kieffer’s
argunent that he should not be held responsible for the | osses
related to the conspiracy fails for the sanme reason his

sufficiency of the evidence claimfails.

Third, Kieffer argues that the district court’s departure
based on U S.S.G § 4Al1.3 (2002) was inproper. Kieffer contends
that the district court gave his crimnal history undue and

unexpl ai ned weight. A district court may depart from an

-20-



ot herwi se applicabl e guideline range “when the crimnal history
category significantly under-represents the seriousness of the
defendant’s crimnal history or the likelihood that the defendant

will commt further crimes.” US. S.G § 4A1.3, p.s.

In United States v. Lanbert, 984 F.2d 658, 663 (5th G

1993) (en banc), this court rejected the notion that a district
court, when departing on the basis of §8 4A1.3, nust “go through a
ritualistic exercise in which it mechanically di scusses each
crimnal history category it rejects en route to the category

that it selects.”

At the sentencing hearing, the district court specifically
addressed the circunstances under which an upward departure is
al | oned based on the i nadequacy of the defendant’s crim nal
hi story category under USSG § 4A1.3 (2002). A sentencing court
may upwardly depart fromthe Cuideline range “if reliable
information indicates that the crimnal history category does not
adequately reflect the seriousness of the defendant’s past
crimnal conduct or the likelihood that the defendant will commt

other crinmes.” 1d. Noting that a prior arrest record, by itself,
does not warrant a departure, the court in considering the
totality of the evidence pointed to Kieffer’'s fifteen prior
arrests in determning that Kieffer was a serious career

recidivist. Consideration of Kieffer’s past crimnal history

resulted in zero points being added to his base of fense category
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of | because the convictions were outside the tine frame for
consideration under the Guidelines. Kieffer had three juvenile
convictions for sinple robbery, sinple burglary, arnmed robbery
and possession of stolen property. Kieffer also had a conviction
for sinple battery as an adult. Although Kieffer has not been
arrested as an adult for any other fraud-based crine, he has been
repeatedly arrested for fighting and drug crinmes. The district

court did not err in departing on this ground.

Lastly, Kieffer argues that the extent of the departure is
unreasonable. The district court has wide discretion in
determ ning the extent of departure. Hawkins, 87 F.3d 730-31.
The reviewi ng court generally defers to the sentencing court in

making this determnation. United States v. Lara, 975 F.2d 1120,

1125 n.3 (5th Gr. 1992). After hearing all of the evidence in a
case and observing the defendants and the w tnesses, the trial
court has a nuch better feel for the case than we can ever get
fromthe cold record. W have upheld departures of greater

magni tude than that assessed to Kieffer. See United States v.

Daughenbaugh, 49 F.3d 171, 174-75 (5th Cr. 1995) (upholding a

departure froma range of 57 to 71 nonths to 240 nonths); United

States v. Ashburn, 38 F.3d 803, 809 (5th Cr. 1994)(en

banc) (uphol ding an increase froma range of 63 to 78 nonths to
180 nmonths). Thus, the district court did not abuse its

discretion in departing upwardly fromthe Sentencing Cuideline
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Range to i npose upon Kieffer a sentence of 72 nonths.
B

In sentencing R chnond, the district court inposed a 240-
mont h prison sentence which reflected an upward departure from
the guideline range of 110 to 137 nonths. The district court
based its upward departure on disruption of governnental function

and t he inadequacy of Richnond s crimnal history category.

Ri chnmond objects to the upward departure based on di sruption
to governnental function for the sane reasons Kieffer objected.
The district judge adopted the reasons for the departure given
during Kieffer’s sentencing, which occurred as part of the sane
proceedi ng. For the reasons given above, the district court did

not abuse its discretion by departing on this basis.

Ri chnmond al so argues that the district court abused its
discretion in increasing his sentence based on his past crim nal
history. As noted by the district court, R chnond has a history
of arrests and convictions for two earlier mail fraud schenes
simlar to the instant case. Richnond continued to conmt the
sane type of offenses, despite arrests and prosecution. |In fact,
Ri chnmond began each new schene before he conpleted his sentence
for the prior conviction. Additionally, Ri chnmond had sixteen
prior arrests for various offenses. A crimnal history category
of VI requires 13 or nore crimnal history points. Richnond’' s

Presentence I nvestigation Report assigned him17 crimnal history
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points. No abuse of discretion has been shown.
VI,

Ri chnmond argues last that his sentence for violation of
supervi sed rel ease nust be vacated and remanded for re-sentencing
because the district court did not allow himthe opportunity to
allocute. Additionally, Ri chnond contends that the inposition of
the two one-year periods of supervised release in addition to
prison tine violates 18 U. S.C. § 3583(e)(3) and nust be vacat ed.
We agree and vacate Ri chnond s sentences and remand for re-
sentencing with instructions to the district court to allow

Ri chnond to all ocute prior to sentencing.

Because there are no applicable guidelines for sentencing
after revocation of supervised release, this court upholds a
defendant’s sentence unless it is in violation of law or plainly
unreasonable. see U S.S.G Chapter 7 Part A1 ("At this tine, the
Comm ssi on has chosen to pronulgate policy statenents only.");

United States v. Headrick, 963 F.2d 777, 779 (5th Gr. 1992). "A

sentence is inposed in an illegal manner if the court fails to
conply with the procedural rules in inposing sentences."” United

States v. Vel asquez, 748 F.2d 972, 974 (5th Gr.1984). "Once it

is found that the district court failed to conply with a
procedural rule of sentencing, a new sentencing hearing should be

ordered. " |d.
The court is required by Federal Rule of Crimnal Procedure
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32(c)(3)(C) to personally address the defendant, inquiring

whet her the defendant wi shes to speak for hinmself.* A district
court’s failure to conply with Rule 32(c)(3)(C is not subject to
the harm ess or plain error provision of Fed. R Cim P. 52.

United States v. Dabeit, 231 F.3d 979, 981 (5th Cr. 2000). This

court reviews whether the district court conplied with this Rule

de novo. |d.

We have consistently held that a sentencing court’s failure
to ask whether a defendant wi shes to speak in his own behalf
requi res automatic reversal. See Dabeit, 231 F.3d at 981. W
have applied this rule to sentencing after revocation of

supervised release. United States v. Rodriguez, 23 F.3d 919 (5th

Cir. 1994). Although the district court gave Richnond the
opportunity to explain what he woul d have said at allocution
during sentencing for his nost recent conviction, this was not

enough. See United States v. Dom nguez- Hernandez, 934 F.2d 598,

599 (5th Gr. 1991) (vacating sentence and remandi ng for re-
sentencing for failure of court to allow defendant to allocute

prior to sentencing).

4 Fed. R Crim P. 32 (c)(3) states:

Before i nposing a sentence, the court nust:

C. address the defendant personally and
det erm ne whet her the defendant wi shes to
make a statenent and to present any
informationin mtigation of the sentence
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Upon revocation of Ri chnond’ s supervised rel ease, the
district court sentenced himto two consecutive 24-nonth terns of
i nprisonnment foll owed by one year of supervised release in each
case. Richnond argues that the two 24-nonth sentences were the
maxi mum permtted by 18 U . S.C. § 3583(e)(3), and this court nust
vacate the one year terns of supervised release. This court

reviews issues of statutory construction de novo. See Kenp v. G

D. Searle & Co., 103 F.3d 405, 407 (5th Cr. 1997).

Both of Richnond’ s earlier convictions were for Cass C
felonies that carried a maxi mumterm of inprisonnment of nore than
ten years but |ess than 25 years. The maxi num sent ence of
i nprisonnment authorized under 18 U . S.C. § 3583(e)(3) follow ng
revocation of supervised release is two years in each case. 18
U S.C 8§ 3583(h) addresses inposition of supervised rel ease

follow ng revocation. It provides:

When a term of supervised release is revoked
and the defendant is required to serve a term
of inprisonnent that is |less than the maxi num
termof inprisonnent authorized under
subsection (e)(3), the court may include a
requi renent that the defendant be placed on a
term of supervised rel ease after

i mprisonment. >

5 Section 3583(h) was recently anended to read:

When a term of supervised release is revoked
and the defendant is required to serve a term
of inprisonnent, the court may include a
requi renent that the defendant be placed on a
termof supervised rel ease after inprisonnent.
The length of such a term of supervised
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The district court inposed the maxi num 24-nonth term of
i nprisonment on each count, so it was unauthorized to al so i npose

a termof supervised rel ease.

We vacate Richnond s sentences for violation of his terns of
supervi sed rel ease and remand to the district court for re-
sentencing. The district court is instructed to allow R chnond

an opportunity to allocute prior to sentencing.
VITI.

For the foregoing reasons, we affirmKieffer’s conviction
and sentence. W also affirmRi chnond’s conviction and sentence
for the present offenses, and we vacate his two sentences for
vi ol ation of supervised rel ease i nposed as part of his sentence
on an earlier conviction and remand for re-sentencing in

accordance with this opinion.

rel ease shall not exceed the term of
supervi sed rel ease authorized by statute for
the offense that resulted in the original term
of supervised release, less any term of
i nprisonnment that was inposed upon revocation
of supervised rel ease.

18 U.S.C. § 3583(h) (2003).
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