IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31315
Summary Cal endar

ANTHONY BO MCCARTY,
Pl ai ntiff-Appellant,
ver sus

M D. DAVIS; POLI CE DEPARTMENT OF SHREVEPORT,
Junp Qut Crew and Narcotics Unit; J. J. SILVA

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 00- CV-2096

~ November 7, 2002
Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

Ant hony Bo McCarty, Louisiana prisoner # 105523, appeals the
district court’s order granting the defendants’ notion for summary
judgnment and dismssing his 42 US C 8§ 1983 conplaint wth
prej udi ce.

McCarty argues that the district court erred in dismssing his

excessive force clains against OOficers MD. Davis and J.J. Silva

because, contrary to their contentions, he did not attenpt to flee

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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frompolice or resist arrest, thereby justifying the use of sone
force in order to effectuate his arrest. In support of their
summary judgnent notion, the defendants submtted affidavits from
O ficers Davis and Silva, who stated that McCarty fled frompolice
and had to be tackled frombehind by Oficer Silva. Oficer Davis
al l eged that he was not personally involved in the arrest because
it was his responsibility to remain with the arrest van. Finally,
Chi ef of Police Roberts submtted an affidavit stating that there
is no policy or custom authorizing the use of excessive force in
his departnment and that the use of excessive force is not
t ol er at ed.

After the magi strate judge i ssued a report and recomendati on,
McCarty submitted an affidavit that contained facts contrary to
those alleged by the officers. In addition to this conpetent
summary judgnent evidence, MCarty had also filed a verified
conplaint and a sworn opposition to the nagistrate judge’ s report
and recommendati on. In his affidavit, MCarty stated that he
i mredi ately conplied with the officers’ orders to |lie face down on
the ground. He averred that, once he obeyed, the officers
handcuffed his hands behind his back and then began to beat him
McCarty' s affidavit raises a genuine issue of material fact with
regard to whether he resisted arrest, such that the use of sone
force would be justified. Accordingly, the district court’s order
granting summary judgnent in favor of O ficers Davis and Silva on

this claim is vacated and the matter is remanded for further
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proceedings. Feb. R GQv. P. 56(c). However, McCarty has presented
no conpetent summary judgnent evidence to support his clains
against the Shreveport Police Departnent. Accordingly, the
district court’s order granting summary judgnment in favor of the
Shreveport Police Departnent on this claimis affirned. See id.;

see also Wllians v. Braner, 180 F. 3d 699, 703, clarified on reh’q,

186 F.3d 633, 634 (5th Gr. 1999); Piotrowski v. Gty of Houston,

51 F.3d 512, 517 (5th Cr. 1995).

McCarty al so argues that the district court erred in granting
the defendants’ notion for summary judgnent on his claimthat he
was deni ed adequate nedical treatnent. The record reveal s that
McCarty was taken to the hospital and that he received treatnment
for mnor injuries, within seven hours of his arrest. Because
McCarty failed to show that the defendants were deliberately
indifferent to his serious nedical needs and that the delay in
treatment resulted in substantial harm the district court did not
err in granting the defendants’ notion for summary judgnent as to

this claim See Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th Gr.

1993).

Additionally, McCarty argues that the district court erred in
dismssing his <claim that the defendants violated his
constitutional rights by the use of racist |anguage. The evidence
in this case is conflicting with regard to whether the officers
used raci ally of fensi ve | anguage. Nevertheless, McCarty has failed

to allege an arguable equal protection claim See WIllianms, 180
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F.3d at 706. Accordingly, the district court’s order granting
summary judgnent as to this claimis affirned.

McCarty next argues that the district court erred in denying
his repeated requests for a copy of the transcript of his
prelimnary hearing in state court, which he all eges woul d support
his excessive force clains against Silva. MCarty has not cited
any authority for the proposition that an indigent litigant is
entitled to a free transcript of a state court proceeding in order
to prosecute a 42 U.S.C. § 1983 action. Accordingly, the district
court did not abuse its discretion in denying this request.

McCarty has filed a notion asking this court to order the
state district court to provide MCarty wth copies of the
transcript of his prelimnary exam nation hearing and his guilty
pl ea waiver. MCarty’s notion, which the court considers to be an

application for mandanus, is DENI ED. See Muye v. Cderk, DeKalb

County Superior Court, 474 F.2d 1275, 1275-76 (5th Cr. 1973).

Finally, McCarty has filed a notion for appoi nt ment of counsel
on appeal . McCarty has adequately presented his argunents on
appeal . Accordingly, in light of the foregoing, his notion for

appoi ntment of counsel is DEN ED. See Richardson v. Henry, 902

F.2d 414, 417 (5th Cr. 1990); see also Uner v. Chancellor, 691

F.2d 209, 212 (5th Cr. 1982).
AFFI RVED | N PART; VACATED AND REMANDED | N PART; MOTI ONS

DENI ED.



