IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31358
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

M CHAEL CAULFI ELD, al so known as
Big M ke,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 00-CR-253-9-N
© August 20, 2002
Bef ore GARWOOD, W ENER, and DENNI'S, Circuit Judges.
PER CURI AM *

M chael Caulfield appeals his conviction and sentence for
conspiracy to possess a specified range of cocaine hydrochl oride
and crack cocai ne, distribution of crack cocaine, and use of a
communi cations facility in furtherance of a drug offense. He
contends that the Governnent inproperly commented on his right to

testify. As Caulfield did not object to the Governnent’s coment

inthe district court, reviewis for plain error. United States

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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V. Zanabria, 74 F.3d 590, 592 (5th Cr. 1996). Caulfield has not

shown that the prosecutor’s “manifest intent” was to comment on
Caulfield' s failure to testify or that the jury “naturally and

necessarily” interpreted the comment as such. See United States

v. Collins, 972 F.2d 1385, 1406 (5th G r. 1992)(internal
gquotations and citation omtted).

Caulfield asserts that the district court erred in admtting
a lay witness to give opinion testinony. He has not shown that
the district court abused its discretion in allow ng the case
agent to testify about the unique nethods of operation that are

comon to drug traffickers. Fep. R EwviD. 701; United States v.

Washi ngton, 44 F.3d 1271, 1282-83 (5th Cr. 1995).

Caul field maintains that the district court’s use at
sentencing of a quantity near the top of the range of crack
cocai ne found by the jury violated due process. As his sentence
did not exceed the statutory maxi num there was no violation of

Apprendi v. New Jersey, 530 U S. 466 (2000). The district

court’s decision to use 49 grans of crack cocaine for sentencing

purposes was not clear error. See United States v. MWine, 290

F.3d 269, 273 (5th Gr. 2002).

Caul field al so asserts that the district court erred in
giving himthe sane sentence for the conspiracy count and the
di stribution count because the distribution count necessarily
i nvol ved a |l ower drug quantity. As he did not object to this

sentence, reviewis for plain error. United States v. Rodriguez,
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15 F. 3d 408, 418 (5th Gr. 1994). He has not shown that the
district court plainly erred in inposing the sentence for
distribution. See U S.S.G 88 3D1.2(b), 3D1.3(a). Caulfield s

convi ctions and sentences are AFFI RVED



