IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31417
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
NORBEY E. RABORN

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 01- CR-50050- ALL

July 9, 2002
Before JOLLY, WENER and STEWART, C rcuit Judges.

PER CURI AM *

Nor bey E. Raborn appeals his sentence following his guilty-
pl ea convictions for possession with intent to distribute a
control | ed substance and being a felon in possession of
amunition in violation of 21 U S.C. 8§ 841(a)(1),
(b)(1)(B)(viii) and 18 U.S.C. 8 922(g)(1). Raborn argues that
his sentence was inproperly enhanced under 18 U S.C. 8§ 924(e) and

US S G 8 4Bl1.4 because his prior conviction for attenpted

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-31417
-2

sinple burglary is not a “violent felony” as that termis defined
in the enhancenent statute and the inplenenting guideline.

In determ ning whether a prior offense is a violent felony
for purposes of 18 U S.C. 8§ 924(e), a sentencing court nust “l ook
only to the fact of conviction and the statutory definition of

the prior offense.” Taylor v. United States, 495 U S. 575, 602

(1990). Under Louisiana law “[s]inple burglary is the
unaut hori zed entering of any dwelling, vehicle, water craft, or
ot her structure, novable or immovable, with the intent to conmt
a felony or any theft therein . . . .” LA Rev. STAT. ANN. 8§ 14:62
(West 1972). A defendant who has taken steps “tending directly
toward the acconplishing of” a burglary has coomtted the offense
of attenpted burglary. LA ReEv. STAT. ANN. 8§ 14:27 (West 1975).
Because the Louisiana | aw under whi ch Raborn was convicted
does not require proof of the use or threat of physical force in
order to convict a defendant of attenpted sinple burglary,
Reborn’s prior conviction does not qualify himfor sentence
enhancenent under 18 U S.C. § 924(e)(2)(B)(i). Attenpted
burglary is not enunerated as a qualifying offense under 18
US C 8 924(e)(2)(B)(ii). Moreover, because, under Louisiana
|l aw, attenpted burglary can be commtted before a defendant ever
encounters any other person, it does not categorically present a
serious potential risk of physical injury to another. See 18

US C 8 924(e)(2)(B)(ii); see also United States v. Mrtinez,

954 F.2d 1050, 1053-54 & n.3 (5th Gr. 1992).
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Raborn’s prior conviction for attenpted sinple burglary does
not qualify as a violent felony under any of the standards set
forth by 18 U . S.C. 8 924(e) and therefore may not be used to
enhance his sentence. Accordingly, the sentence inposed by the
district court is vacated and the case is remanded for
resent enci ng.

VACATED AND REMANDED



