IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40004
Conf er ence Cal endar

Rl CARDO SABEDRA
Pl ai ntiff-Appellant,
vVer sus
GARY L. JOHNSQON,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 9:00-CV-283
~ April 12, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *
Ri cardo Sabedra, Texas prisoner #395270, appeals fromthe
di sm ssal, wthout prejudice, of his suit invoking 42 U S. C
8§ 1983. The district court concluded that Sabedra’ s conpl ai nt
shoul d be construed as a federal petition for habeas corpus
relief and dism ssed without prejudice for failure to exhaust
state court renedies. Sabedra’ s failure to identify any error in
the district court’s legal analysis or its application to his

lawsuit “is the sane as if he had not appeal ed that judgnent.”

Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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748 (5th Gr. 1987).
Sabedra’s appeal is without nerit and therefore frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R
42.2. Qur dism ssal of this appeal counts as a strike against
Sabedra for purposes of 28 U S.C. § 1915(g). W caution Sabedra
that once he accunul ates three strikes, he may not proceed in

forma pauperis in any civil action or appeal filed while he is

i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



