IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40117

UNI TED STATES of AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JUAN ESTRADA, JR.,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas - Corpus Christi D vision
(G 00-298-1)

Decenber 17, 2001
Before DAVIS, W ENER and BARKSDALE, Circuit Judges.

PER CURI AM:

Def endant - Appel | ant Juan Estrada, Jr. appeals his sentence,
claimng that the district court erred when it departed upward from
the prescribed sentencing guideline range. Perceiving no plain
error in the district court’s decision to depart upwardly, we
affirm Estrada’s sentence.

FACTS AND PROCEEDI NGS

Pursuant to 5THCr. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THCGr. R 47.5. 4.



Estrada pleaded guilty to the second count of a two-count
i ndictment charging himwth violation of 21 U.S.C. 88§ 841(a)(1),
(b)(1)(B) for possession with intent to distribute 353 kil ograns of
marij uana.? Based on his scoreable crimnal conduct, his
acceptance of responsibility, and his base offense |evel, Estrada
had a crimnal history category (“CHC’) of | and a base offense
| evel of 25. The inprisonnent range for this conbinationis 60 to
71 nont hs. The district court found, however, that a CHC of |
understated the gravity of Estrada’s prior crimnal conduct.
Pursuant to the discretion afforded by U S.S.G 88 4A1.3, 4A1.2 n
8, the district court took into account Estrada’ s renote crim nal
convictions, determned his CHC to be IV, and sentenced himto a
96-nmonth term of inprisonnent.?

In calculating a CHC of IV, the district court considered
prior convictions on four uncounted offenses included in the
Presentence I nvestigation Report (“PSR’). Specifically, the court
i ncluded Estrada’s 1976 conviction for marijuana possession, his
1981 conviction for being a felon in possession of a firearm his
1983 conviction for escaping from federal custody, and his 1985

conviction for involuntary nmansl aughter.® Estrada tinely appeal ed,

1 As part of the plea bargain, the first count of possession
of marijuana with intent to distribute was dropped.

2 ACHC of IV along with a base of fense | evel of 25 requires
i nprisonnment in the range of 84 to 105 nont hs.

3 These convictions had not been initially counted for CHC
pur poses because they were too renote in tine to qualify under the
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arguing that the district court erred in considering his conviction
for escaping fromfederal custody when it cal cul ated his CHC.
1.
ANALYSI S

A. St andard of Revi ew

In general, we reviewthe district court’s decision to depart
upward from the sentencing guidelines range for abuse of
discretion.* In this instance, however, our review is further
circunscri bed. Although Estrada |odged a universal objection to
the upward departure, he failed to object specifically to the
district <court’s determnation that his renote convictions
constituted “serious dissimlar” conduct. Estrada raises this
di screte objection to the inclusion of his renote convictions for
the first time in his brief tothis court. Hence, in this case, we
are limted to plain error review?®

B. No Plain Error in the District Court’'s Ruling

Estrada’ s 1983 conviction for escape froma federal half-way

house was not initially counted in determ ning his CHC because the

Sentencing Guidelines. See U S.S.G § 4Al1.2(e).

4 United States v. Ashburn, 38 F.3d 803, 807 (5th Cir. 1994)
(en banc) (further stating, “[wje affirm a departure from the
Guidelines if the district court offers acceptable reasons for the
departure and the departure is reasonable.”) (internal quotations
omtted) (citations omtted).

> Fed. R Crim P. 52(b); United States v. Ravitch, 128 F.3d
865, 869-70 (5th GCir. 1997).




conviction involved a six-nonth sentence and the term of
incarceration for that offense was inposed nore than ten years
before his comm ssion of the instant offense. US S G 8§ 4A1.3
provi des, however, that “[i]f reliable information indicates that
the crimnal history category does not adequately reflect the
seriousness of the defendant’s past crimnal conduct or the
i kelihood that the defendant wll commt other crines, the court
may consider inposing a sentence departing from the otherw se
appl i cabl e guideline range.” US SG 8§ 4A1.2 n. 8 further
clarifies that “[i]f the court finds that a sentence i nposed
outside [the tinme period established by 88 4A1.2(d)(2) and (e)] is
evidence of [1] simlar, or [2] serious dissimlar, crimnal
conduct, the court may consider this information in determning
whet her an upward departure is warranted under 4A1.3.”
Undoubt edl y, Estrada’ s escape fromfederal custody is dissimlar to
his federal drug violation in the instant case. Thus, the only
i ssue on appeal is whether escaping from federal custody is a
“serious” crine.

The Sentencing CGuidelines do not define “serious” crines and
“serious” is not a legal category generally used to distinguish
between different types of crines. Additionally, this court has
never addressed the question of what constitutes “serious
dissimlar” conduct. In the absence of any precedent or other
gui dance, the district court could not possibly have commtted

plain error.



L1l
CONCLUSI ON
For the foregoing reasons, the district court’s upward

departure in its sentencing of Estrada is

AFFI RVED.



WENER, Circuit Judge, specially concurring:

Al though | agree with the result reached by the panel, | wite
separately to note ny disagreenent with the standard of review
enployed in arriving at this result. M review of the sentencing
record convinces ne that counsel for Estrada adequately objected to
the district court’s upward departure in sentencing, and thereby
preserved his appeal. Rat her than review the inposition of the
enhanced sentence for plain error, | would affirm Estrada’'s
sentence by holding that the district court did not abuse its
di scretion.

Counsel for Estrada twice objected to the court’s upward
departure and — nore inportantly — did so during the court’s
di scussion of its basis for increasing Estrada’s CHC. |[|ndeed, the
only factor being discussed by the court in support of its decision
to depart upwardly was the inclusion of Estrada’s renpte
convi cti ons. Thus, Estrada’'s admttedly terse objection to the
upward departure could only relate to the inclusion of his renote
convictions under the “serious dissimlar” clause of the rel evant
sentenci ng guideline. | amconvinced that the district court could
not have failed to understand the basis for counsel’s objection.
Under such circunstances, we should not require counsel to perform
the redundant act of incanting talismanic words; all that is
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required is that counsel’s words be sufficient for the court to
conprehend the objection. 1In this instance, counsel’s objections
adequately enconpassed the issue herein appealed and properly
preserved the issue for our review.

Wth the objection thus properly preserved, our review would
not be for plain error; rather, we would review the district
court’s decision to depart upwardly fromthe sentenci ng gui delines
range for abuse of discretion.® When the sentencing court
exercises the discretion afforded by U S S.G § 4A1.3 to depart
upwardly, we require the court to articul ate expressly its reasons
for the departure.’” Reasons thus articulated by the district court
are findings of fact, which we review for clear error.?

As the per curiam opinion notes, the term “serious” is not
defined by the Sentencing Cuidelines or by other federal crimnal
st at ut es. Thus, the district court’s determ nation whether the
crime of escape is serious is a factual one made in |ight of all
the attendant circunstances. The question, therefore, is whether

the district court abused its discretion by including Estrada s

6 United States v. Ashburn, 38 F.3d 803, 807 (5th Cir. 1994)
(en banc) (further stating, “[wle affirm a departure from the
Guidelines if the district court offers acceptabl e reasons for the
departure and the departure is reasonable.”) (internal quotations
omtted) (citations omtted).

7 1d.; United States v. Martinez-Perez, 916 F.2d 1020, 1024
(5th Cr. 1990).

8 United States v. Pennington, 9 F.3d 1116, 1118 (5th Cir.
1993) .




renmote convictions as “serious dissimlar” conduct.

My review of the record supports the district court’s
concl usi on that when Estrada was convi cted of escape froma federal
hal f -way house, he was convicted of a serious crinme, justifying
inclusion in his CHC calculation. | reach this determ nation with
sone gui dance from other federal courts that have addressed the
issue.® The opinions cited by Estrada to advocate the opposite

view are either inapposite or have been superceded.!® Mbreover,

 See United States v. Connelly, 156 F.3d 978, 984 (9thCir.
1998) (reviewing 9th Crcuit case | awdeterm ni ng that shoplifting,
sinple marijuana possession, and m sdeneanor assault and battery
were not serious, Wwhereas assault wth a deadly weapon
i npersonatingamlitary officer, first degree robbery, inmgration
violations, marijuana trafficking, prison fights, and public
transportation fare evasion were serious) (citing cases); United
States v. Lowe, 106 F.3d 1498, 1503 (10th G r. 1997) (affirm ng the
trial court’s decision to depart upward where one of the reasons
for the upward departure was a renpote conviction for escape);
United States v. Pratt, 940 F. Supp. 424, 427 (D.N. H 1996) (fi nding
that the defendant’s prior convictions for crimnal liability for
t he conduct of another and DW were serious dissimlar conduct to
t he defendant’s conviction for mailing threateni ng comuni cations);
cf. United States v. Cooper, 1996 W 346953 *6-7 (D.D.C. 1996)
(al though declining to exercise its discretion to depart, noting
that the defendant’s renote convictions, including one for escape,
were serious).

10 Al 't hough | acknow edge counsel’s service to this court as
Estrada’ s court-appointed attorney, counsel nust remain mndfu
that he is an officer of the court with the concomtant duty of
conplete candor. In his vigorous efforts to persuade this court,
counsel has cited cases from other jurisdictions that address
versions of the Sentencing Cuidelines that are no |onger in force
and are thus irrelevant to the instant case. See e.qg., United
States v. Donaghe, 50 F.3d 608, 612 (9th Gr. 1995) (applying the
pre-1992 version of the Sentencing Quidelines which did not
expressly provide for inclusion of “serious dissimlar” conduct);
United States v. Smallwood, 35 F.3d 414, 417 (9th Gr. 1994)
(sanme); United States v. Stephenson, 887 F.2d 57 (5th G r. 1989)
(addressing only the tinme period for calculating the initial CHC
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even if we were to assune that the district court erred in
considering Estrada’s escape to be serious, such error would be
harm ess. | do not quarrel with the district court’s conclusion
that when Estrada’s renote convictions are not considered, his
resulting CHC score does not adequately reflect the recurrent and
sustained nature of his crimnal past. The district court’s
thorough articulation of its reasons for the upward departure
referenced but a few of the many crimnal violations detailed in
Estrada’s PSR Even though it was entitled to include other
serious violations detailed in the PSR, such as Estrada's
conviction for assault on a police officer for which he served 30
days in jail,! the district court expressly declined to do so. M
point is that even if we were to reject the escape conviction as
not serious, a surfeit of other crimnal history matters remain to
support an upward departure. Review ng the record as a whole, | am
convinced that the district court did not abuse its discretion by
upwardl y departing.

In summary, | respectfully concur with the panel’s affirmance

of Estrada’s sentence, albeit ny concurrence is grounded in the

score under 8 4Al.2(e) and not discussing discretionary inclusion

of convictions under § 4A1l.3; abrogation on other Sentencing
Guideline matters recogni zed by United States v. Johnson, 961 F. 2d
1188, 1189 (5th Cr. 1992)). | would caution counsel henceforth to

exercise greater care to avoid citing obviously inapplicable
authority to this court.

11 Coincidentally, this assault conviction occurred during the
time of his absence fromthe federal half-way house followi ng his
escape.



belief that the court properly exercised its discretion after
considering the substance of Estrada’ s objection. Because |
beli eve that counsel’s objection |left the court no doubt about the
basis, | find the application of plain error review inapposite

here.
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