IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40158
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SALVADCR TOBI AS- PEREZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-00-CR-384-1

Decenber 27, 2001
Bef ore DAVI S, BENAVI DES and STEWART, Circuit Judges.

PER CURI AM *

Sal vador Tobi as-Perez pleaded guilty to count 2 of an
i ndi ctment charging himfor possession with intent to distribute
marijuana. Tobias has appeal ed his conviction and sentence.

Tobi as contends that his guilty plea should be vacated
because he was advised erroneously at the rearrai gnnent that he
was subject to a four-year period of supervised release, when in
fact he was subject to a four-to-five-year period of supervised

release. W review this question for harmess error. See United

States v. Johnson, 1 F.3d 296, 302 (5th Cr. 1993) (en banc); see

also Fed. R Crim P. 11(h). To determ ne whether flawed advice

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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regardi ng supervised release is harmess, this court typically
conpares the statutory nmaxi num sentence to the "worst case"
scenario that a defendant could face if supervised rel ease were

revoked on the last day of its term See United States v.

Heki main, 975 F.2d 1098, 1101-03 (5th Cr. 1992) (citing United
States v. Bachynsky, 934 F.2d 1349, 1359-60 (5th Cr. 1991) (en

banc)); see also United States v. Cuevas-Andrade, 232 F.3d 440,

444 (5th Gir. 2000), cert. denied, 121 S. C. 1748 (2001).

Because Tobi as understood that he could have received a maxi mum
termof inprisonnent of 40 years, and because that term exceeds
bot h his maxi num aggregate period of incarceration and his "worst
case" scenario, the district court's nonconpliance with Fed. R

Crim P. 11 was harm ess error. See Cuevas- Andrade, 232 F. 3d at

444.

Tobi as contends that the district court erred in adjusting
his offense level under U S.S.G § 3Cl.2 for reckless
endangernent. Tobi as argues that there was no evidence that he
endangered other notorists in attenpting to flee from Border
Patrol agents. The probation officer's finding as to reckless
endanger nent was based upon an agent's statenent that Tobi as had
attenpted to evade arrest by fleeing in his vehicle and that
there were other cars which Tobias nust have passed at a high
rate of speed. Tobias offered no evidence in rebuttal. The
probation officer's factual findings bore sufficient indicia of

reliability to support their probable accuracy. See United

States v. Young, 981 F.2d 180, 185 (5th Cr. 1992). The district

court's inplicit reliance on these findings in overruling Tobias
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objection to the U S.S.G 8§ 3Cl.2 enhancenent was not clearly

erroneous. See United States v. Fitzhugh, 984 F.2d 143, 146 (5th

Cr. 1993) (standard of review). The judgnent is
AFF| RVED.



