IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40260
Summary Cal endar

JERRY E. EASLEY,

Pl ai ntiff-Appellant,
vVer sus
STATE OF TEXAS,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 00-CV-51

~ August 30, 2001
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
Jerry E. Easley, Texas state prisoner # 421286, has appeal ed
the district court’s order dismssing his 42 U S. C. § 1983
conplaint and its order denying his postjudgnent notion filed

pursuant to Fed. R Gv. P. 60(b).

This court nust raise, sua sponte, the issue of its own

jurisdiction, if necessary. Mosley v. Cozby, 813 F.2d 659, 660

(5th Gr. 1987). Easley’'s notice of appeal was not filed within
30 days of the entry of judgnent dism ssing his conplaint. See

Fed. R App. P. 4(a)(1)(A). Thus, Easley’'s appeal fromthe

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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underlying judgnment was not tinely filed, and this court does not
have jurisdiction to review the order of dismssal. Huff v.

| nt ernati onal Longshorenen’s Ass’'n, Local No. 24, 799 F.2d 1087,

1089-90 (5th Gir. 1986).

However, Easley’s notice of appeal was filed within 30 days
of the district court’s order denying his Rule 60(b) notion and,
thus, the notice of appeal conferred jurisdiction on this court

to review that order. Matter of Ta Chi Navigation (Pananm) Corp.

S.A, 728 F.2d 699, 703 (5th Gr. 1984). This court reviews the
denial of a Rule 60(b) notion for an abuse of discretion.

Travelers Ins. Co. v. Liljeberg Enter., Inc., 38 F.3d 1404, 1408

(5th Gr. 1994). “Appellate review of a denial of a rule 60(b)
nmotion ‘nust be narrower in scope than review of the underlying
order of dismssal so as not to vitiate the requirenent of a
tinmely appeal .”” Huff, 799 F.2d at 1091 (citation omtted).

Easl ey’ s argunents on appeal are directed to the district
court’s underlying order dism ssing his conplaint, which the
court does not have jurisdiction to address. Easley does not
assert that he was entitled to relief under any specific section
of Fed. R Cv. P. 60(b), and he does not challenge the district
court’s reasons for denying his notion. Easley has failed to
show an abuse of discretion by the district court and, thus, he
has not shown that he was entitled to relief under Fed. R G v.
P. 60(b).

Because Easley’s appeal has no arguable nerit, it is

DI SM SSED as fri vol ous. See Howard v. King, 707 F.2d 215, 219-20

(5th Gir. 1983); 5THQOR R 42.2.
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The district court properly characterized Easley’ s clains as
arising under 42 U.S.C. § 1983 because he is chall enging the
conditions of his confinenent, and he has not asserted that the
def endant’ s conduct will have any effect on the duration of his

sentence. See Carson v. Johnson, 112 F.3d 818, 820-21 (5th G

1997).

Because Easley’s pl eadings were properly construed as a 42
US C 8§ 1983 conplaint, the provisions of the Prison Litigation
Ref orm Act (PLRA) are applicable, including the three-strikes
provision of 28 U S.C. § 1915(¢g).

Easl ey had at least three 28 U S.C. § 1915(g) strikes

against himprior to bringing this action.”™ See Easley v.

Vance, No. 94-50345 (5th G r. Jan. 27, 1995)(appeal affirmng the
district court’s dismssal of the conplaint as frivol ous pursuant

to 28 U.S.C. § 1915(d)); Easley v. Johnson, No. 98-40627 (5th

Cr. Feb. 11, 1999)(district court dism ssed conplaint as

frivolous, and this court dism ssed the appeal as frivol ous,

finding it had no arguable nerit). See Adepegba v. Hamons, 103
F.3d 383, 385-88 (5th Gr. 1996). The district court’s dism ssa
of the present case, and this court’s dismssal of Easley’'s
i nstant appeal as frivolous count as two additional strikes

agai nst himfor purposes of 28 U S C 8§ 1915(g). I1d.

" Because Easley paid the appellate filing fee in the
i nstant case, review of this appeal was not precluded by 28
U S C § 1915(9).
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Thus, Easley is BARRED from proceeding in forma pauperis
(IPFP) in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).
APPEAL DI SM SSED AS FRIVOLOUS; 28 U.S.C. § 1915(g) BAR
| NVOKED.



