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CALVI N KI NG

Peti ti oner- Appel | ant,
VERSUS
JANI E COCKRELL, Director, Texas Departnent

of Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(98- CV-377)

February 26, 2002

Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *

Petitioner-Appellant, Calvin King (King), was convicted and
sentenced to die in Texas state court for the nurder of Billy Wayne
Ezell (Ezell). King now requests a certificate of appealability

(COA) to appeal the district court's deni al of habeas corpus relief

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



under 28 U. S.C. 8§ 2254 on the basis of ineffective assistance of
counsel. Having carefully reviewed the entire record of this case,
and having fully considered the parties' respective briefings, we
find that King has not nade a substantial show ng that he was
deni ed effective assistance of counsel. Therefore, we DENY King's
application for a COA

BACKGROUND

Ezel | was found stabbed to death on February 26, 1994. The
record reflects that Ezell and a friend had recently wthdrawn
$25, 000 froma bank to purchase crack cocai ne, which they intended
to sell. On February 25, King rented room 38 at the Cedar Sands
Motel in Beaunont, Texas. That night, Leonard Johnson, Carlette
G bbs, and Danyell WIllians joined King in room38 and snoked crack
cocaine into the early norning hours of the next day. Ezell sold
crack to King and Johnson and went in and out of room 38 several
times during the evening. Ezell was seen going into room 38
shortly before his body was found there.

On February 26, King returned to his apartnent, which he
shared with Danyell WIllians. King' s shirt was bl oody and he was
in possession of crack cocaine and bl ood stained noney. Ki ng,
Johnson, G bbs, and WIIlians washed the bl ood out of the nopney.
King told Wllians that “he had to kill a white boy because the

white boy was trying to kill” him!?

IThe record does, in fact, reflect that Ezell was white.

2



On June 22, 1995, King was found guilty of capital mnmurder, and
sentenced to death in the Crimnal District Court of Jefferson
County, Texas, No. 66665, on June 23, 1995. The Texas Court of
Crimnal Appeals affirnmed the conviction and death sentence on
Septenber 24, 1997. King v. State, 953 S.W2d 266, 267 (Tex. Cim
App. 1997). King filed a wit of habeas corpus in state court on
March 16, 1998, in which he presented his claim of ineffective
assi stance of counsel. After an evidentiary hearing, the state
district court recomended that relief be denied. On February 17,
1999, the Texas Court of Crim nal Appeals adopted the trial court's
findings of fact and conclusions of law, and denied King's state
writ of habeas corpus. Ex Parte King, Wit No. 39,429-01.

On Cctober 15, 1999, King filed a federal habeas petition
again claimng ineffective assi stance of counsel. On Novenber 15,
2000, the magi strate judge assigned to the case entered proposed
findings and recommended denying King's requested relief. The
district court adopted the nmmgistrate judge's findings and
recommendati on and denied relief on February 6, 2001. The district
court denied the COA in an order dated May 11, 2001. King now
seeks a COA to appeal the district court's ruling.

STANDARD CF REVI EW

King's application for a COAis governed by the Antiterrorism

and Effective Death Penalty Act of 1996 (AEDPA). Therefore, in

order for King to be successful in his request for a COA he nust



make “a substantial showing of the denial of a constitutiona
right.” 28 U S.C 8§ 2253(c)(2); Slack v. MDaniel, 529 U S. 473,
483 (2000). King nust acconplish this task by “denonstrat[ing]
that reasonable jurists would find the district court's assessnent
of the constitutional clains debatable or wong.” Slack, 529 U. S.
at 484.

This Court wll determne whether a COA should issue by
“viewi ng the petitioner's argunents through the deferential schene
laid out in [AEDPA].” Barrientes v. Johnson, 221 F.3d 741, 772
(5th Gr. 2000) (citing 28 U S.C 8§ 2254(d)). A state court's
adj udication of the issues raised in the habeas petition nust
recei ve deference under AEDPA, unless the adjudication:

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
establi shed Federal |law, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in light of the
evi dence presented in the State court proceeding.

28 U.S.C. § 2254(d). Furthernore, “a determnation of a factua
issue made by a State court shall be presuned to be correct.”
8§ 2254(e)(1). The petitioner, therefore, bears “the burden of
rebutting the presunption of correctness by clear and convincing
evi dence.” | d. Significantly, in capital cases, doubts as to

whether a COA should issue nust be resolved in favor of the

petitioner. Lanb v. Johnson, 179 F.3d 352, 356 (5th Gr. 1999).



DI SCUSSI ON

King contends that his trial counsel was ineffective as a
result of: (1) the manner in which counsel investigated the facts
of the case; (2) counsel's failure to preserve objections for
appel late review, and (3) counsel's failure to investigate and use
certain mtigation evidence in the punishnent phase of the trial.
The Supreme Court has clearly stated that a person's “right to
counsel is the right to the effective assistance of counsel.”
Strickland v. Washi ngton, 466 U.S. 668, 686 (1984). |If a convicted
defendant is to be successful in making a claim that counsel's
performance was so deficient as to require the reversal of a
conviction or death sentence, two prongs nust be net: (1) the
def endant nust show that counsel's performance was deficient, and
(2) the defendant nust show that the deficiency prejudiced the
defense. Strickland, 466 U S. at 687. A court need not address
both prongs of this test. Amps v. Scott, 61 F.3d 333, 348 (5th
Cr. 1995). Rat her a court “may dispose of such a claim based
solely on a petitioner's failure to neet either prong of the test.”
| d.

A. Trial counsel was not ineffective for the manner in which
they investigated the facts of the case.

King contends that his trial counsel were ineffective in the
manner that they investigated the facts of the case for two
reasons. First, King argues that counsel was ineffective because
they relied on a court-appointed investigator to interview
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W t nesses. However, as the state habeas court and the federa
district court noted, neither Strickland nor any other authority
has ever concluded that utilizing a court-appointed investigator to
interview w tnesses anounts to the ineffective assistance of
counsel. Wthout nore evidence, King's argunent is nothing nore
t han concl usory. As this Court has held, “[nmlere conclusory
allegations in support of a claim of ineffective assistance of
counsel are insufficient to raise a constitutional issue.” Geen
v. Johnson, 160 F.3d 1029, 1042 (5th G r. 1998). Therefore, this
argunent fails.

Second, King argues that counsel was i neffective because they
met with himon only two occasions prior to the comencenent of
trial. King's only supporting authority for this argunent is
Flores v. State, 576 S.W2d 632 (Tex. Cim App. 1978). 1In Flores,
an appoi nted investigator failed to conduct an investigation. |d.
at 633. As a result, counsel was forced to go to trial wthout
adequat e knowl edge of the facts of the case. |d. However, Flores
does not apply in this case. King has not denonstrated that his
counsel had an i nadequate know edge of the facts of the case when
they went to trial. On the contrary, the record fromKing's state
habeas proceeding indicates that trial counsel was very
know edgeabl e about the facts of the case. Therefore, we concl ude

that this argunent also nust fail.



B. Trial counsel was not ineffective when they chose not to
pursue notions for mstrial.

Ki ng al so contends that, after nmaki ng proper objections, trial
counsel were ineffective for failing to preserve error for appeal
by not asking the court for a jury instruction or noving for a
m strial on a nunber of occasions. King acknow edges that none of
t hese occasions individually can anount to ineffective assistance
of counsel. Rather, King argues that it is the cunulative effect
of all these occasions that anmounts to ineffective assistance of
counsel

The federal district court noted that King's trial counsel
conceded that their performance in this respect was deficient.
Thus, the court turned to whether King was abl e to denonstrate that
“there is a reasonable probability that, but for counsel's
unprof essional errors, the results of the proceeding would have
been different.” Strickland, 466 U S. at 694. “Reasonabl e
probability” nmeans a probability sufficient to underm ne confidence
in the outcone of the proceeding. |d.

King contends that there is a reasonable probability that the
outcone of his trial would have been different had his counsel
foll owed through on their objections because nenbers of the jury
woul d have been instructed to disregard evidence that they would
ot herwi se have been able to wei gh however they chose. However, in
all of the instances that King alleges to have been prejudiced by

testinony that should not have been admtted, the district court



found that the testinony was cunul ati ve of other testinony that was
admtted w thout objection.

Havi ng reviewed the record, we agree with the district court
that the evidence in question was cunul ative. This court has found
that under Strickland, there is no prejudice when testinony is
duplicative of other testinony admtted at trial. Emery v.
Johnson, 139 F.3d 191, 197 (5th Cr. 1998). Again, we find that
King's assertions that the outconme of his trial would have been
different had the jury been instructed on nunerous occasions to
di sregard evidence are nerely concl usory.

In addition, King conplains that counsel failed to request a
jury instruction to disregard testinony that King intended to rob
Ezell, that counsel failed to persist in objecting to hearsay
testinony, and that counsel failed to request a mstrial based on
remar ks made during the prosecutor's closing argunents. In all of
t hese i nstances, we agree with the district court that King argues
no facts or | awthat denonstrate prejudice. Thus, we concl ude that
reasonable jurists would not disagree with the district court's
findings that any errors that may have been commtted by King' s
trial counsel were insufficient to underm ne confidence in the

outcone of the trial

C. Trial counsel was not ineffective for not introducing
additional mtigation evidence during the puni shnent phase of
the trial

Finally, in his application for COA, King maintains that tria



counsel failed to “investigate any possi ble 'avenues' provided by
readi |y obtai nable sources to prepare and/or present mtigating
evi dence.” W disagree.

This Court has held that a trial counsel's decision not to
present mtigation evidence is not per se ineffective assistance of
counsel . Crane v. Johnson, 178 F.3d 309, 314 (5th Cr. 1999)
Rector v. Johnson, 120 F.3d 551, 564 (5th Cr. 1997). The record
in this case shows that counsel sufficiently pursued different
avenues to obtain mtigation evidence. The fact that counsel nade
a strategic decision “not to pursue and present potential
mtigating evidence on the grounds that it is double-edged in
nature i s objectively reasonable, and therefore does not anobunt to
deficient performance.” Rector, 120 F.3d at 564. And, if that
strategic decision is an inforned decision, it is “well within the

range of practical choices not to be second-guessed.” |[d.

CONCLUSI ON
Both the state courts and the federal district court concl uded
that King received effective assistance of counsel throughout his
trial. W agree. King has not shown that reasonable jurists would
have found that decision to be debatable or wong. As a result, we
find that King has failed to nmake a substantial show ng that he was
denied a constitutional right. Therefore, we DENY King's

application for a COA



