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PER CURI AM *

This interlocutory appeal by defendant prison officials
concerns the denial of their notion for sunmary judgnent, based on
claimed qualified inmmunity and seeking the dism ssal of Harold
Hayes’ 42 U. S.C. 8§ 1983 claim of denial of access to the courts
(the claim.

Hayes was found to be illiterate. After he filed his pro se
8§ 1983 action, an attorney was appointed for him and filed an

anended conplaint. Hayes is represented by counsel on appeal.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Defendants claim entitlenent to qualified immunity for the
follow ng reasons: 1) Hayes’ claimis barred by cl ai mpreclusion
(res judicata) because heraised it in objections to the nagistrate
judge’s recommendation to dismss his earlier 28 US. C § 2254
habeas petition as tinme-barred and in his request for an ensuing
certificate of appealability from this court; 2) the claimis
barred by Heck v. Hunmphrey, 512 U S. 477 (1994), because a
favorable ruling on the claimwuld nmean Hayes’ underlyi ng habeas
clains had nerit; 3) Hayes’ 8§ 1983 allegations did not establish
t he cl ai mbecause his § 2254 cl ai s were frivol ous; 4) Hayes’ claim
is frivolous given that he filed other pleadings during the one-
year limtations period; and 5) Defendants were not unreasonable in
denyi ng Hayes’ nunerous requests for a “legal visit”.

While we have jurisdiction to review the denial of summary
judgnent clainmed pursuant to qualified imunity, see Lukan v. N
Forest |1SD, 183 F.3d 342, 345 (5th Cr. 1999), cert. denied 529
U.S. 1019 (2000), claimpreclusion is not inextricably intertw ned
with our anal ysis of Defendants’ qualified immunity clains, and we
have no jurisdiction to consider those argunents in this
interlocutory appeal. See, e.g., Wods v. Smth, 60 F.3d 1161,
1166 n.29 (5th Cir. 1995), cert. denied 516 U.S. 1084 (1996).

Because we determne whether a plaintiff has asserted a
violation of a constitutional right as part of our qualified
i munity anal ysi s, we can address Defendants’ Heck contention. See
Wl ls v. Bonner, 45 F. 3d 90, 94 (5th Gr. 1995). The Suprene Court
inLews v. Casey, 518 U. S. 343, 353 n.3 (1996), indicated that the



underlying clainms in an access-to-the-courts action should not be
frivolous; on the other hand, the Court did not suggest that the
underlying clainms had to be neritorious. W find no authority to
extend Heck to a case such as this one, where the plaintiff is not
chal | engi ng hi s conviction and i ncarceration but instead the deni al
of his opportunity to challenge that conviction.

There are genuine issues of material fact regardi ng whet her
Hayes’ underlying habeas clains were frivol ous. The fact that
Hayes filed other pleadings during the limtations period rel evant
to the instant case does not, as a matter of law, automatically
negate his clai mof denial of access to the courts; and Defendants
seek to challenge issues of fact over which we have no
jurisdiction. See Jacobs v. West Feliciana Sheriff’'s Dep’t, 228
F.3d 388, 392 (5th Gr. 2000). Simlarly, whether Defendants acted
reasonably in denyi ng Hayes’ requests for a “legal visit” invol ves
t he genui neness of material facts.

AFFI RVED



