UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-40389

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,

VERSUS

JAI ME STEVENS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(B-00- CR- 468- 1)
May 10, 2002

Bef ore WENER and DENNI' S, Circuit Judges, and DUPLANTIER," District
Judge.
PER CURI AM **

On Novenber 7, 2000, M. Jaine Stevens was charged in a four-
count indictment with knowingly and intentionally conspiring to

possess cocaine with an intent to distribute and with possessing

Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

" Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.
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cocaine with an intent to distribute. On January 4, 2001, M.
St evens pl eaded guilty to possessing and conspiring to possess | ess
than 500 granms of cocaine. The Pre-Sentencing Report (PSR)
recommended a crimnal history category of VI, an offense | evel of
29 (a base offense level of 12; a 20-level enhancenent for M.
Stevens's career offender status because of his two prior
convictions of crinmes of violence, i.e, aggravated assault and
retaliation; and a 3-level reduction for acceptance of
responsibility), and a recommended range of inprisonnent of 151 to
188 nont hs.

In three court filings and at the sentencing hearing on
Septenber 21, 2001, M. Stevens argued that he did not qualify as
a career offender because retaliation does not neet the definition
of a crinme of violence. M. Stevens's retaliation conviction is
based upon the followng statenment to his probation officers:
“Quien cree ese vato que es, nadie ne habla haci [sic] a m
yo soy un chaval on, vale mas que se cuide, proque [sic] nme | o voy
a chingar . . . y ati tanbien!”?! |n addition, M. Stevens | ater
stated that he would find out what vehicles his probation officers
drove and where they |ived.

Based on the underlying facts surrounding M. Stevens’'s
retaliation conviction, the district judge overrul ed the objection
and sentenced M. Stevens to 151 nonths’ inprisonnent, 3 years’

supervi sed rel ease, and a $100 special assessnent. On April 2

! The probation officer translated this as, “Wo does that guy
think he is, nobody talks to ne like that. |I’'ma kid. He better
take care, because |I'’m going to beat him up and you too!” The
court interpreter, on the other hand, translated it as, “Wo does
that dude think he is. Nobody tal ks about ne like that. [|'ma
really tough guy. He better watch out because |I’m going to get
even with him fucking well get even with him get back at hone and
you, too.”



2001, M. Stevens tinely filed a notice of appeal.

ANALYSI S
“Application of the Sentencing Guidelines is a question of |aw
subject to de novo review.” United States v. Deville, 278 F.3d
500, 509 (5th Cr. 2002). Under US S.G 8 4Bl1.1, a person is a

career offender if he is at |east 18 years old at the tinme of the

instant offense, the offense is a felony that is either a crine of
viol ence or a controlled substance of fense, and “t he defendant has
at least two prior felony convictions for either a crinme of
violence or a controlled substance offense.” U S S. G § 4B1.1.
There is no dispute that M. Stevens was at | east 18 years old at
the time of the instant offense, that the instant offense is a
controlled substance violation, or that his prior crinme of
aggravated assault is a crine of violence. M. Stevens chal |l enges
only the classification of his retaliation conviction as a crinme of
vi ol ence.

In this circuit, we enploy a three-step test for determ ning
whet her a conviction constitutes a “crinme of violence” under the
sentencing guidelines. First, the court nust ascertain whether
under U . S.S.G 8§ 4B1.2(a)(1l), the offense “has as an el enent the
use, attenpted use, or threatened use of physical force against the
person of another. . . .” US S. G 8§ 4B1.2(a)(1) (enphasis added).
Under Texas |law, “a person commits an offense [of retaliation] if
he intentionally or knowi ngly harns or threatens to harmanot her by
an unlawful act in retaliation for or on account of the service of
another as a public servant, wtness, prospective wtness,
i nformant, or a person who has reported the occurrence of a crine.”
Tex. Penal Code § 36.06 (1991). *“‘Harm neans anything reasonably

regarded as |oss, disadvantage, or injury, including harm to
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anot her person i n whose wel fare the person affected is interested.”
Id. 8 1.07(a)(16). Although the harm involved in the crine of
retaliation may include the “threatened use of physical force
agai nst the person of another,” retaliation does not have “as an
el emrent” of the crinme such arequirenent. “There is no requirenent
the harm[involved in the crinme of retaliation] be physical harm”
Hudspeth v. State, 31 S.W3d 409, 411 (Tex. C. App. 2000). Harm

may involve other less concrete injuries, such the filing of an

unfounded or fraudulently initiated | awsuit. See, e.qg., Fisher v.
State, 803 S.wW2d 828, 831 (Tex. C. App. 1991). Because

retaliation does not, as a categorical matter, have as an el enent

of the crine the use or threatened use of physical force,
retaliation does not qualify as a crine of violence under the first
step of the test.

Under the second step, we next determ ne whether, under
US S G 8§ 4B1.2(a)(2), the offense at issue is included anong one
of the listed offenses in the sentencing guidelines. The
sent enci ng gui delines specifically enunerate as crines of violence
the crimes of burglary of a dwelling, arson, extortion, or any
crime involving the use of explosives. Because retaliation is
clearly not listed, it does not qualify as a crinme of violence
under step two.

Finally, we nove to the |ast step and exam ne whet her, under
US S G 84Bl.2(a)(2), the offense “invol ves conduct that presents
a serious potential risk of physical injury to another.” U S S G
8§ 4B1.2(a)(2). “[We should . . . consider first the categori cal
i ssue” of whether “the statutory elenents of the crine always
present the requisite risk” of physical injury to another. United
States v. Christopher Jackson, 220 F.3d 635, 638 n.3 (5th Cr.




2000). For exanple, in United States v. Ruiz, we held that the

crime of escape from the custody of a federal prison canp
constitutes a crine of violence because “[e]very escape scenariois
a powder keg, which may or may not expl ode into violence and result
in physical injury to soneone at any given tinme, but which al ways
has the serious potential to do so.” 180 F.3d 675, 677 (5th Gr.
1999) (quoting United States v. Mtchell, 113 F. 3d 1528, 1533 (10th
Cr. 1997). Here, however, every retaliation does not present such
arisk. Cf. Fisher, 803 S.W2d at 831; Hudspeth, 31 S.W3d at 411.

Next, we exam ne whet her the conduct described in the charging
instrunment in this particular case presented the requisite risk to
be classified as a crinme of violence. As this court and the
sentenci ng gui delines, thenselves, have made clear, the rel evant
scope of inquiry in assessing whether a specific act qualifies as
a crime of violence is limted to the indictnent or charging
instrunment. Christopher Jackson, 220 F. 3d at 637-38; United States
v. Fitzhugh, 954 F.2d 253, 254 (5th Cr. 1992). That is, an

offense is a crine of violence if “the conduct set forth (i.e.

expressly charged) in the count of which the defendant was
convicted . . ., by its nature, presented a serious potential risk
of physical injury to another.” US S G 8 4B1.2 App. Note 1.
“[ Section] 4Bl1.2 does not intend to define ‘crine of violence by
reference to conduct underlying the offense when the defendant is
not charged and convicted of such conduct.” Christopher Jackson,
220 F. 3d at 637-38 (quoting Fitzhugh, 954 F.2d at 254).°2

2 This was once a matter of dispute. Conpare United States v.
Al bert Jackson, 22 F.3d 583 (5th Cr. 1994) (holding that the
district court erred in classifying the defendant’s crine of
burglary of a building as a crine of violence because the facts of
the case presented no evi dence upon which to base a concl usi on t hat
t he def endant posed a serious potential risk of physical injury to
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Here the Probation O ficer in the PSR and, nore inportantly,
the district judge at sentencing clearly | ooked beyond t he chargi ng
instrunment and into the specific facts of this case in determ ning
that M. Stevens’'s conduct posed a “serious potential risk of
physical injury to another.” The district court, relying on the
PSR, stated as foll ows:

[ T]he threat to find out what kind of car they drive

so that he could find out where they live, all of those

things are consistent with the probation officers being

concerned about their being physically harmed by your
client. . . . | believe that the probation officers had
reason to be fearful for their safety and | feel |ike the

evi dence was consistent at the tinme for himto be found

guilty of retaliation and that that threat of harmwas .

real and | feel like the threat was real, that the
probation officers had reason to believe and did believe

that his words were sonething that he neant to foll ow up

onif he could do so. And so I'mgoing to overrul e your

objection and find that it is a crine of violence.

There is absolutely no evidence in the record to show that the

another), with United States v. Fitzhugh, 954 F.2d 253 (5th Cr.
1992) (hol di ng that unl awful possession of afirearmis not a crine
of violence and that “it is inappropriate to |ook beyond the
indictment in considering this issue. . .7). “[T] he Sentencing
Commi ssion [has since] made clear that only conduct ‘set forth in
the count of which the defendant was convicted’ may be consi dered
in determ ning whether the offense is a crine of violence. .
[ T] he Conm ssion, has repudiated . . . cases which held that a
sentencing court can |ook beyond the face of the indictnment in
considering this issue.” Christopher Jackson, 220 F.3d at 637-38
(quoting Fitzhugh, 954 F.2d at 254). Simlarly, since Albert
Jackson, this court has wunequivocally stated that “Fitzhugh
predates Jackson, and therefore Fitzhugh is the law of this
circuit.” Id. at 639.




district court reviewed the retaliation indictnent, and the
charging instrument for M. Stevens’s retaliation convictionis not
included in the record before us. In the absence of this vita
docunent, there is nothing fromwhich either the district court or
this court could properly glean the specific conduct necessary to
establish a crine of violence. Thus, the sentence inposed by the
district court is VACATED, and this case is REMANDED for

resentenci ng, including exam nation of the retaliation indictnent.



