IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40595
Conf er ence Cal endar

TERRY ANTHONY SM TH,

Peti ti oner- Appel | ant,
vVer sus
UNI TED STATES OF AMERI CA,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:00-CV-677

Decenber 12, 2001
Bef ore H G3 NBOTHAM BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM *

Terry Anthony Smth, federal prisoner # 04120-078, appeals
the district court’s dismssal of his 28 U S.C. § 2241 petition
in which he sought to have his sentence corrected to include
credit for time spent in Texas custody pursuant to 18 U S. C
§ 3585(b) and U.S.S.G 8§ 5GL.3(b). Smth's argunents on appea
make it clear that the relief he is seeking, although he filed a
28 U.S.C. 8§ 2241 petition, is properly the subject of a 28 U S.C
8§ 2255 proceeding. Smth is not actually seeking sentencing

credit which mght be granted by the Bureau of Prisons. He is

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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chal l enging the district court’s alleged m sapplication of the
sentenci ng guidelines, in particular,

8 5GL. 3(b), at sentencing. He is challenging the inposition of
his sentence by the trial court, not the execution of his

sentence. He cites United States v. Dorsey, 166 F.3d 558 (3rd

Cir. 1999) and United States v. Kiefer, 20 F.3d 874 (8th Cr

1994) in support of his argunent that the district court should
have reduced his sentence at the tinme of inposition to account
for time spent in state custody for his state conviction based on
t he sane facts.

Smth' s reliance upon Dorsey and Kiefer and application note
2 to 8 5GL.3 is msplaced. Those cases were both direct appeals.
Whet her the district court should have reduced his sentence
pursuant to 8 5GL.3 is an issue that challenges the correctness
of his sentence and as such shoul d have been raised on direct
appeal or in his first notion to correct an illegal sentence
pursuant to 28 U.S.C. § 2255. The district court did not err in
construing his 8 2241 petition as a 8 2255 notion. Section 2255
did not offer an inadequate and ineffective renedy. H's claim
coul d have been addressed on direct appeal or in his first 8§ 2255
nmotion if he had raised it in the context of a constitutional
argunent. Considering the nunerous chall enges Smth has nade to
this conviction and sentence, this appeal is DI SM SSED AS
FRIVOLOUS. See 5THCQR R 42.2.



