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DENNIS, Circuit”

In this diversity action, Janes Harold Curry (“Curry”) sues

" Chief District Judge of the Western District of Louisiana,
sitting by designation.

" Pursuant to 5TH CR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



his former enpl oyer, ENSCO O f shore Conpany (“ENSCO), for injuries
he suffered while working on an offshore drilling rig. Curry
states clains for negligence under the Jones Act, 46 U S.C. § 688,
and for unseaworthi ness of the vessel under maritime tort |law. At
the end of a five-day trial, the jury returned a verdict in favor
of Curry on his negligence claimbut in favor of ENSCO rejecting
hi s unseaworthiness claim The jury awarded Curry $507,562 in
damages on his negligence claimfor | oss of past earnings, |oss of
future earning capacity, future nedical expenses, and pain and
suffering. On that claim the jury apportioned fault for Curry’s
injury sixty percent to ENSCO and forty percent to Curry.

Shortly before the jury returned its verdict, the district
court denied ENSCO s pre-verdict notions for judgnent as a matter
of law to dismss Curry’'s clains and request for future nedica
expenses. Immediately after taking the verdict, the court, acting
sua sponte, asked the parties to brief the issue of Curry’s
contributory negligence. Wthout specifically addressing the issue
again, the court ordered that final judgnent be entered for Curry
in the amount of $507,562, plus pre-judgnment and post-judgnent
interest, thus inplicitly granting judgnent as a matter of |aw for
Curry excul pating himof any contributory negligence. After the
court denied ENSCO s post-verdict notions, including its renewed

nmotion for judgnent as a matter of |law, ENSCO tinely appeal ed.



FACTS AND PROCEDURAL HI STORY

Janes Curry worked as a derrickman on ENSCO s drilling rig 94.
On July 6, 1997, ENSCO nade the decision to dismantle therig s top
drive in place, in preparation for the rig’'s nove to a new
| ocation. Anmong other tasks, Curry was assigned to help with its
dismantling. The top driveis afifty-foot | ong piece of nachinery
that is used to turn the rig's drill stem It operates in a
position vertical to the drill floor. Because ENSCO di d not erect
a platformfor the dismantling job, Curry had to be hoisted into
the air in a riding belt to performthe work. While suspended,
Curry used a ten- to sixteen-pound sl edgehanmer to jolt |ose pipe
fittings. He spent six or seven hours in the riding belt during
his twel ve-hour shift that day.

Curry began to experience pain in his |ower back sonetine
during his work shift on July 6, 1997. Chad Jones, Curry’s
coworker, testified that Curry conpl ai ned of pain after he had been
inthe riding belt and that he could see the pain on Curry’s face
after he finished his work in the belt. Curry was in severe pain
the next day. He reported for duty but did not performnuch work.
He sought treatnment fromthe rig’ s nedic, who asked hi mwhet her he
had been in a riding belt.? On July 9, 1997, Curry sought

treatnment from nedi cal personnel on shore. He was diagnosed with

! Curry conpleted an Enployee Injury or Illness Report, on
which he wote, “I felt fine when | got off work. Got up and ny
|l eg was hurting and got worse as the day went on.” He stated on

the report that the tinme of his injury was “unknown.”
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| umbar disc herniations and underwent a |unbar | am nectony and
di scectony. After being released by his doctors and limted by a
functional capacity evaluation to nmediumlevel work, Curry went to
work as a welder, the job he held at the tinme of trial. Curry
mai ntai ns that he continues to experience back pain, for which he
takes prescription and nonprescription pain nedication.

On January 14, 2000, Curry filed a conplaint in the District
Court for the Southern District of Texas, alleging his back injury
was caused by ENSCO s negligence and the unseaworthi ness of the
ENSCO 94. He demanded conpensatory danages, as well as pre-
j udgnent and post-judgnent interest and attorney fees and costs.

At trial, Curry testified he could not say when on July 6,
1997, his injury happened or what particular incident had caused
it. He stated that he assuned the injury was caused by swi nging a
sl edgehamer whil e suspended in the riding belt. Three of Curry’s
coworkers testified that swinging a sl edgehamer while in a riding
belt was difficult and physically demanding work.? Two of the
coworkers stated that the top drive could have been di smantl ed by
erecting a scaffold around it or by laying it on the deck. They

testified that working onthe toprigin either of those situations

2 Timry Dean testified that five mnutes in the sling was
conparable to an hour of work on the floor. Chad Jones descri bed
the task as the nost difficult part of tearing down the top drive
while it was in the vertical position. A third coworker, Y.C
Wiite, testified, “There ain't no man going to take a 12-pound
hammer on a riding belt.” Despite the inplication of this
statement, Wiite also testified that it was not unsafe to use “a
hamrer” while in a riding belt.



was safer than dismantling it by use of a riding belt. There was
al so testinony that the manufacturer of the top drive required its
enpl oyees to work on top drives only with scaffol ding or after they
had been | aid down.

Curry presented the expert testinony of Ed Robert, who the
district court found qualified as a marine safety expert. Robert
opi ned that sw nging a sledgehanmer while suspended in a riding
belt (as to opposed to sw ngi ng a sl edgehammer whil e standing on a
flat surface) was an unsafe practice. |In particular, he expl ai ned
that the practice was unsafe because a worker suspended in the air
cannot use his legs for |leverage or to stop his notion:

And the reason | say that that’s a criticism it’s unsafe

and unacceptable, in ny judgnent, nmy opinion, that when

you’ re suspended in a riding belt, which is nothing nore

t han straps between your | egs and around your wai st, you

have no place to put your feet. You' re not hol ding onto

anyt hing, you' re just hanging there. And you swi ng that

hamrer, heavy hamer, it’s like beinginachild s sw ng.

And you swing sonething |like a baseball bat. You just

kind of go around, you don’t have any control over

stopping it. And there are better ways to doit. That’'s

an unsafe practice, in ny opinion, and shouldn’t have

been done that way.

The practice, he said, “puts a strain on [the worker’s] systemt hat
just isn’t necessary.” He stated that he based his opinion on his
comon sense understanding of |everage and body control, his

personal experience with riding belts and the use of nauls, and his

prof essional experience as the safety director of a drilling
conpany. Wth regard to industry custom and practice, Robert
testified that when he was enployed by the Myronne drilling



conpany, the use of mauls while in a riding belt was “against
[ conpany] policy.” He stated that two safer alternatives were to
erect scaffolding or to lay the top drive on the platformfl oor.

Before the trial, ENSCO noved to strike Robert as a w tness.
At the hearing on ENSCO s notion the district court determ ned that
ENSCO s criticisns of Robert’s qualifications went to the wei ght of
Robert’s testinony, not its admssibility. The court therefore
denied ENSCO s notion. At the trial, over ENSCOs renewed
objection, the district court found Robert “well qualified” as an
expert in the field of marine safety.?

Curry al so presented the testinony of his treating orthopedic
surgeon and neur ol ogi st. Dr. Frazer Gaar testified that it was
“nore probable than not” that Curry’s herniated di scs were caused
by his riding belt work assignnent on July 6, 1997. Dr. Bruce
Raynon testified simlarly, agreeing with the statenent that

Curry’s herni ated di scs were “wthin a reasonabl e degree of nedi cal

3 On voir dire, Robert testified that he had worked as a
roughneck on land rigs during two periods of his life. After
receiving a bachelors degree in petroleum geology from the
Loui siana State University, and then serving in the Navy, he worked
as an exploration geologist. Later, he worked for fourteen years
as the corporate safety and training director for the Myronne
Conpany, an offshore drilling contractor. In this capacity, he put
together a safety program and nonitored its effectiveness;
conduct ed acci dent investigations and reconstructions; held safety
nmeetings; and nonitored conpliance wth governnent regul ations.
Since | eaving Mayronne, Robert had offered course, sem nars, and
i ndustry consulting services related to oilfield operations,
equi pnent, and safety. Robert also stated that he had testified in
over 120 state and federal trials in Al abama, Louisiana,
M ssi ssi ppi, and Texas.



probability related to his work activities on or about July 6,
1997.”

ENSCO presented the expert testinony of Dr. Rajeev Kelkar, a
bi omechani cal engineer. Dr. Kelkar stated that the anobunt of force
that acts on a person’s back when the person sw ngs a sl edgehamer
whi | e suspended in ariding belt is no different than that when t he
person swi ngs the sledgehamer while standing on a flat surface.
He expl ained that the | oad placed on the | ower back is determ ned
solely by what is in a person’s hands and where the hands are in
relation to the body, not by the |ocation of the person’s feet. He
acknowl edged, however, that the lack of |eg support increases
stress on a person’s upper extremties.

At the close of the evidence, ENSCO noved for judgnent as a
matter of law on both of Curry’'s clains, as well as on Curry’s
demand for future nmedi cal expenses.* The district court denied the
nmotions. Shortly thereafter, the jury returned a verdict finding
t hat ENSCO s negligence was a cause of Curry’s damage but that the
drilling rig was seaworthy. In connection with the verdict of
negligence, the jury attributed 60% of the fault to ENSCO and 40%
to Curry. It awarded Curry $41,617 for |oss of past earnings,
$315,945 for | oss of future earning capacity, $50,000 for pain and

suffering, and $100,000 for future nedical expenses for a tota

4 ENSCO attenpted to nove for judgnent as a matter of |aw on
t hese grounds at the close of Curry’s proof; however, the district
court stated that it would not entertain the notion until the jury
had been instructed.



award of $507, 562.

After taking the verdict, the district court requested
briefing by the parties as to whether it should enter judgnent as
a matter of law that Curry was not contributorily negligent and
whet her Curry shoul d be awarded future nedi cal expenses. The court
then entered an interim judgnent awarding Curry the entire
$507, 562.

ENSCO filed posttrial pleadings to include the jury's 40%
conparative fault finding in the interimjudgnent; to deny judgnent
as a matter of law that Curry was not contributorily negligent; to
enter judgnent as a matter of law rejecting Curry’ s negligence
claim including his request for future nedical expenses; to deny
Curry any award of pre-judgnent interest; and tolimt any award to
Curry of post-judgnent interest to the rate allowed by law. The
district court denied all ENSCO s notions and ordered the entry of
final judgnent on May 15, 2001, in the armount of $507,562, plus
pre-judgnment and post-judgnment interest at the rate of 7.5% The
court thus ruled inplicitly, but not explicitly, that as a matter
of law Curry was not contributorily negligent.

After the district court denied ENSCOs notion to alter the
final judgnent to include the jury's conparative fault finding,
ENSCO tinely appeal ed.

1. ANALYSI S

A Curry’ s Expert Wtness



ENSCO first clains that the district court erred in admtting
the testinony of Curry’'s marine safety expert wtness, Edward
Robert. ENSCO contends Robert was unqualified and his opini on was
unreliable and irrel evant.

We review a district court’s decision to admt or disallow
evi dence for abuse of discretion.?®

Under the Federal Rules of Evidence,

If scientific, technical, or other specialized know edge

wll assist the trier of fact to understand the evidence

or determne a fact in issue, a witness qualified as an

expert by know edge, skill, experience, training, or

education nmay testify thereto in the form of opinion or
otherwise, if (1) the testinony is based upon sufficient
facts or data, (2) the testinony is the product of

reliable principles and nethods, and (3) the wi tness has
applied the principles and nethods reliably to the facts

of the case.®

It is the duty of the district court, acting as the gatekeeper of
evidence under Rule 702, to “ensure that any and all scientific
testimony . . . is not only relevant, but reliable.”’ Thi s
gat ekeeping rule applies to all expert testinony.?

The Daubert Court identified specific factors a district

court nmay consider in determning the admssibility of expert

> General Elec. Co. v. Joiner, 522 U S. 136, 141-42 (1997);
Curtis v. M& S Petroleum Inc., 174 F. 3d 661, 667 (5th Cr. 1999).

® Fed. R Evid. 702.

” Daubert v. Merrell Dow Pharm, Inc., 509 US. 579, 589
(1993).

8 Kuhno Tire Co. v. Carmchael, 526 U S. 137, 149 (1999).
9



testinony of a scientific nature, such as testing, peer review,
error rates, and acceptance wthin a relevant scientific
community.® The Kuhnbo Court held that these factors “may” be
considered in determning the admssibility of expert testinony
based on technical or other specialized know edge. | t
recogni zed, however, that in sone kinds of cases, “the rel evant
reliability concerns nmay focus wupon personal know edge or
experience.” The particular circunstances of a particul ar case
determne “howto test an expert’s reliability.”' In this respect,
“the law grants the trial judge broad Ilatitude.”?® What is
inportant is that the judge “nmake certain that an expert, whether
basi ng testi nony upon professional studies or personal experience,
enploys in the courtroomthe sane | evel of intellectual rigor that
characterizes the practice of an expert in the relevant field. "

ENSCO s general chal | enge of the district court’s

determ nation that Robert’s testinony was rel evant and reliable is

° Daubert, 509 U S. at 592-94 (explaining that sone or all
these factors may prove hel pful in determning the reliability of
a particular scientific theory or technique).

10 Kuhno Tire, 526 U. S. at 150.

11d. (noting “Daubert’s description of the Rule 702 inquiry
as ‘a flexible one'”).

2 1d. at 150, 152.
13 1d. at 153.
¥ 1d. at 152.
10



W thout nerit. Applying the teachings of Kuhno Tire, we cannot
say that the district court abused its discretion. The
circunstances of this case, and of Robert’s testinony, do not
easily lend thenselves to the factors identified in Daubert.
Rather, this is one of those cases in which the relevant
reliability concerns focus upon personal know edge or experience.

Robert’s experience as the safety director for the Mayronne
drilling conpany and as an drilling industry safety consultant is
generally relevant to this case about an injury on adrilling rig.
Because he worked with top rigs and riding belts while at the
Mayr onne conpany, his experience also has particular rel evance.
The reliability of his opinion that using a maul while in a riding
belt is an unsafe practice is denonstrated by the fact that Robert
based his testinony, at least in part, on industry custom and
practice. He testified that, while at Mayronne, he told a worker
that the practice was “against [conpany] policy.” Robert’s
testinony tends to show that he enployed in the courtroomthe sane
|l evel of intellectual rigor that he enployed while the safety
director for a conpany in a relevant business. Hence, we cannot
say that the district court abused its discretion in finding
Robert “well qualified” to testify as an expert in the field of
mari ne safety.

ENSCO al so argues on appeal that Robert exceeded t he scope of

his expertise “when he gave his opinion that swinging a

11



sl edgehammer in a riding belt places substantially greater
stresses on a person’s |ow back than when swi nging the sane
sl edgehamer while standing on a flat surface.”® This argunent is
W thout nerit because it mscharacterizes the expert opinion
expressed by Robert and disregards the fact that ENSCO s counsel
elicited Robert’s statenments on cross-exam nati on about anat om cal
stress, which necessarily ENSCO s counsel could not and did not
object to. At no tinme on direct exam nation did Robert use the
words “stress” or “force” or otherwise offer an opinion on the
nechani cs of using a maul while standing or while in a swing.* |t
was only on cross-exam nation that the concepts of “stress” and
“force” were introduced, and then they were raised by defense

counsel —aot by Robert.?!” Indeed, Robert repeatedly agreed that he

B Inits notioninlimne to exclude Robert’s testinony, ENSCO
attacked Robert’s qualifications to offer any expert testinony on
mari ne safety “because he is not a bionechanical engineer or
otherwise qualified in any other relevant discipline.” ENSCO
asserted that Robert’s testinony would anmount to no nore than an
i pse dixit because he had no scientific basis for explaining why
using a maul while in a riding belt was unsafe. I n denying the
motion, the district court concluded that ENSCO s objection to
Robert went to “wei ght and not admi ssibility” and that ENSCO shoul d
attenpt to “qualify” Robert “in front of the jury.”

1 The closest Robert came to such a statenent on direct
exam nation was when he opined that asking a worker to swing a
sl edgehamer while in a riding belt “puts a strain on your system
that just isn’'t necessary.” He nmade this comment in the context of
expl ai ni ng that ENSCO coul d have di smantl ed the top drive either by
laying it down or erecting scaffold.

17 Defense counsel asked Robert, “And the basis for your
obj ection i s because you believe that sw ngi ng a sl edgehamer whil e
suspended in a riding belt creates greater stresses and forces on
your |ower back than when you' re swi nging a hammer standing on a

12



was not qualified to speak to the nechanics of force on the human
body. Rather his opinion was limted to observing the difference
bet ween using a sl edgehanmer while standing and while in a riding
belt: “[I]t is a substantial difference between having your feet
braced and strongly on the ground and havi ng absol utely no support
while just swnging inariding belt.” Thus, ENSCO s argunent is
neither nmeritorious nor forthright.

B. Curry’s Negligence Caim

ENSCO contends the district court erred in denying its notion
for judgnment as a matter of law as to Curry’s negligence claim
In particular, it asserts that Curry failed to provide sufficient
evi dence of either ENSCO s negligence or its causation of Curry’s
damages.

An appeal of a district court’s decision to deny a notion for
judgnent as a matter of |aw challenges the court’s subm ssion of
the case to the jury and asks whether, as a nmatter of |law, there
was sufficient evidence to support the jury's verdict.® 1In the
context of a negligence claimarising under the Jones Act, a grant
of judgnent as a matter of law in favor of an enployer is proper

“only when there is a conplete absence of probative facts” to

flat surface.” Robert responded, “That’s correct.” Def ense
counsel did not object to Robert’s answer.

8 Fontenot v. Tel edyne Myvible O fshore, Inc., 714 F.2d 17,
19 (5th Gir. 1983).

13



support the seaman’s position.?® “This standard is highly
favorable to the plaintiff and requires that we validate the jury
verdict if at all possible.”?

Wth regard to the el enent of causation, we have held that a
plaintiff’s burden of proof is featherweight, and that the jury is
entitled to make perm ssible i nferences fromunexpl ai ned events. %!
We nonethel ess require the plaintiff to show sufficient facts to
“Justify with reason the conclusion that enployer negligence
pl ayed any part, even the slightest, in producing the injury for
whi ch” he seeks danmmges. 22

The trial testinony included probative evidence that the use
of a sledgehammer while in a riding belt was an unsafe practice
and that Curry’'s injuries were |ikely caused by that unsafe

practi ce. Roberts specifically testified that the practice was

19 Springborn v. Anmerican Comrercial Barge Lines, 767 F.2d 89,
98 (5th Cr. 1985) (quoting Lavender v. Kurn, 327 U S. 645, 653
(1946)); see also Fontenot, 714 F.2d at 19; 9A Wight & Mller,
Federal Practice & Procedure, 8 2526 (2d ed. 1995).

20 Hughes v. Int’l Diving and Consulting Serv., Inc., 68 F.3d
90, 93 (5th Gr. 1995). ENSCO argued in its briefs that in the
wake of Reeves v. Sanderson Plunbing Prods., Inc., 530 US. 133
(2000), the standard of reviewfor sufficiency of evidence in Jones
Act clainms should not be so deferential. W disagree and decline
to diverge fromthe well established law of this Grcuit.

2L Martin v. John W Stone G| Distrib., Inc., 819 F.2d 547
548-49 (5th Gr. 1987); see also Coneaux v. T.L. Janmes & Co., 702
F.2d 1023 (5th Cr. 1983); Maraist & Galligan, Personal Injury in
Admralty 8 6-4(e) (2000).

22 gpringborn, 767 F.2d at 98 (citations omtted).
14



unsafe. Curry’s coworkers, Timy Dean and Chad Jones, testified
that working on a top rig froma scaffold or after it had been
laid flat was, in general, safer than working on it froma riding
bel t. Y.C. Wite, another coworker, testified that “no man
[woul d] take a 12-pound hammer on a riding belt.” H's testinony
coul d reasonably be interpreted to suggest that the use of a nmau

while in a riding belt was unsafe. Finally, the testinony shows
that Curry worked in the riding belt for six to seven hours that
day. During that tinme he perfornmed what one cowor ker said was the
most difficult task of the tear-down project. Another coworker
sai d about that task that five mnutes of work was the equival ent
of an hour of work out of the belt. Usi ng common sense, a
reasonable jury could interpret this testinony to show Curry’s
wor k assi gnnent was unsafe.

Specifically as to causation, Drs. Gaar and Raynon testified
that Curry’ s injuries were “nore probabl[y] than not” related to
his work in the riding belt and “wthin a reasonabl e degree of
medi cal probability related to his work activities on or about
July 6, 1997.” Further, Jones testified that Curry conpl ai ned of
pain after he had been in the riding belt and that he could see
pain on Curry’'s face after he finished his work wth the
sl edgehamer while in the riding belt.

Gven his slight burden to produce probative evidence of
breach and causation, we conclude that Curry proffered sufficient
evidence from which a reasonable jury could conclude that ENSCO

15



had breached its duty and that its breach played sone role in his
injury. The district court did not abuse its discretion by
denyi ng judgnent as a matter of law on Curry’s negligence claim
C. Contri butory Negligence

ENSCO contends the district court erred in entering judgnent
as a matter of law for Curry that he was not contributorily
negligent. W agree. Although the entry of final judgnent for
Curry without a forty percent discount had that effect, the
procedural history of this case reveals that the court was not
aut hori zed to grant judgnent as a matter of lawas to Curry’s | ack
of fault.?

Rule 50 of the Federal Rules of Civil Procedure allows a
party to “renewits request for judgnent as a matter of |aw after
trial.? W have interpreted this |language to nean that a party
must have raised a Rule 50(a) notion prior to the close of proof
in order to “renew such a notion after the verdict has been
received: “The notion for directed verdict is . . . ‘a

prerequisite’ [to a renewed notion for judgnent as a matter of

law] and is ‘virtually jurisdictional.’””?® W have also stated

23 See Cargill, Inc. v. Weston, 520 F.2d 669 (8th Cr. 1975)
(“While the trial court’s action had the sane effect as a judgnent
n.o.v., it is clear that judgnent n.o.v. was not granted nor could

it have been granted on the present record.”).
2 Fed. R Civ. P. 50(b).

2 Allied Bank-West, N. A v. Stein, 996 F.2d 111, 115 (5th Cir.
1993) (quoting Perricone v. Kansas City S. Ry. Co., 704 F.2d 1376,

16



that “a notion for JNOV ‘cannot assert a ground that was not
included in the notion for directed verdict.’”2¢ Finally, these
limtations to Rule 50 apply to a district court acting sua
spont e. %/

This rule can be harsh, and we have excused the novant from
its strictures in certain situations. Hence, our cases recognize
that we wll permt “the granting of a notion for judgnent
notw t hstanding the verdict where a notion for directed verdi ct
was nmade at the close of the plaintiff’s case but was not renewed
at the close of all the evidence” and where the novant objected to
the jury instructions “on grounds that there was no evidence to

support a claimbut failed to nove for a directed verdict on that

1380 (5th Cir. 1983)); see also 9A Wight & Mller, Federal
Practice & Procedure § 2537 (2d ed. 1995).

26 1d. (quoting Mdzingo v. Correct Mg. Corp., 752 F.2d 168,
172 (5th Cir. 1985)).

27 See Mbzingo, 752 F.2d at 172 (reversing a district court’s
grant of JNOV on a basis not previously raised in a notion for
directed verdict); see also Anerican & Foreign Ins. Co. v. Bolt,
106 F.3d 155, 159 (6th Cr. 1997) (“Wile it is accepted that a
j udge may sua sponte granted a directed verdict pursuant to [Rul e]
50(a), allowing a judge to sua sponte raise a new issue post-
verdict and proceed to overturn a jury verdict on that basis
contravenes the dictates of Rule 50(b).” (internal citations
omtted)); Murphy v. City of Long Beach, 914 F.2d 183, 185-86 (9th
Cir. 1990) (holding that “for the sanme reasons a party may not seek
a JNOV on grounds not alleged in their notion for directed verdict,
a district court nmay not enter JNOV on grounds not asserted in a
party’s nmotion for directed verdict”); Kutner Buick, Inc. V.
American Motor Corp., 868 F.2d 614, 617 (3d Cr. 1989) (reversing
a district court’s grant of JNOV on grounds other than those
advanced by the novant).

17



claim?”?

The present case presents no grounds for excusing Curry’s
failure to establish a predicate for a notion for judgnent as a
matter of | aw Curry conceded at oral argunent that he never
moved for judgnent as a matter of |law on the issue of contributory
negligence. Nor did he object to the jury instruction regarding
apportionnent of fault. After the case had been submtted to the
jury, the district court questioned whether there was sufficient
evidence to support a finding of contributory negligence on the
part of Curry but |let the issue go to the jury. Only after the
verdict was taken did the court order the parties to brief the
i ssue. In short, the necessary predicates to a judgnent as a
matter of law as to Curry’s contributory negligence are m ssing
from this case. Hence, the district court erred when it
subsequently ordered final judgnent be entered on Curry’s behalf
W t hout any discount for the jury’s finding and apportionnent of
contributory negligence.

Having determned that the district court erred, we nust
deci de the proper disposition of this appeal. 1In a case involving
an erroneous grant of judgnent as a matter of |aw we can reverse

and order the district court to reinstate the jury verdict,? we

2 H nojosav. City of Terrell, Texas, 834 F.2d 1223, 1228 (5th
Cir. 1988) (citations omtted).

2 See 9 Moore’s Federal Practice 8 50.93[2]; 9A Wight &
MIler, Federal Practice & Procedure 8 2540 n.1l1 (citing cases);
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can reverse and remand for the district court to determ ne whet her
to order a new trial under the provisions of Rule 59,3% or we can
order a new trial directly “if the evidence was insufficient
because of some trial court error and . . . a second trial is

warranted.”3 Because the district court neither articulated its

see also Morante v. Anmerican Gen. Fin. Cr., 157 F.3d 1006, 1011
(5th Gr. 1998); H C Blackwell Co. v. Kenworth Truck, Inc., 620
F.2d 104, 107 (5th Gr. 1980) (“Wiere the trial court has granted
a j udgnent notw t hstandi ng the verdi ct we may, in appropri ate cases
where there is sufficient evidence . . . to support a jury verdi ct
to the contrary, order the reinstatenent of the jury verdict.”).

30 See 9 Moore’'s Federal Practice 8 50.95 n.3 (citing Rule
50(d) for the proposition that “if appellate court reverses
judgnent as matter of law, nothing in Rule precludes appellate
court fromdeterm ning that appellee is entitled to new trial or
fromdirecting trial court to determ ne whether newtrial should be
granted”); 9A Wight & MIler, Federal Practice & Procedure § 2539
n.6 (noting that in circunstances where a party fails to nove
properly for judgnent as a matter of law, the trial court can order
anewtrial); see also lacuri v. Lumus Co., 387 U. S. 86, 88 (1967)
(remanding to the district court, which “was in the best position
to pass upon the question of a new trial in light of the
evidence”); CGorsalitz v. din Mathieson Chem Corp., 429 F. 2d 1033,
1038 (5th Cir. 1970) (discussing a district court’s authority to
order a new trial wunder Rule 59(d) and an appellate court’s
authority to require further proceedings as may be just under the
ci rcunst ances).

3. 9A Wight & MIler, Federal Practice & Procedure 8§ 2540 at
n.12; see also Cargill, Inc. v. Weston, 520 F.2d 669, 672 (8th Cr
1975) (ordering a new trial where the “trial court clearly
indicated its belief that the jury s verdict was erroneous” and
because the case turned on unaddressed questions arising under the
Uni form Commercial Code). W note that this is not a case in which
the trial court considered and rejected the appellant’s notion for
judgnent as a matter of lawor inthe alternative a newtrial, such
that it would be appropriate to review the trial court’s decision
at |least for plain error. See Hnojosav. Cty of Terrell, Texas,
834 F.2d 1223, 1228 (5th G r. 1988) (applying plain error review
because the appellant had failed to nove for a directed verdict).
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reasons for setting aside the jury s apportionnent of fault nor
consi dered whether to grant a new trial under Rule 59(d), we
believe that the best course of action here is to reverse the
district court’s attenpt to grant judgnent as a matter of |aw on
the issue of Curry’'s fault and remand for the court’s
consideration of a notion for a new trial pursuant to Rule 59 on
its own initiative or by Curry.

D. Fut ure Medi cal Expenses

ENSCO contends the district court erred in denying its notion
for judgnent as a matter of |law on the issue of future nedical
expenses. W agree.

We review the district court’s action using the sane highly
deferential standard we applied to the court’s action regarding
Curry’s negligence claim?32 Under Texas law, a plaintiff nust show
a reasonabl e probability that nedi cal expenses will be incurred in

the future and that such expenses are reasonabl e and necessary. %

32 See supra Section II.B

3% Whatley v. Armstrong Wirld Indus., Inc., 861 F.2d 837, 843
(5th Gr. 1988) (citing Keeler v. R chards Mg. Co., 817 F.2d 1197,
1202 (5th Gr. 1987), and Pan Am Ins. Co. v. Hi-Plains Haul ers,
Inc., 350 S.W 644, 646 (Tex. 1961)); see al so Herbert v. \Val-Mart
Stores, Inc., 911 F.2d 1044, 1050 (5th Gr. 1990) (affirmng a
judgnent as a matter of law that plaintiff did not prove future
medi cal expenses because he “failed to prove that he needed furt her
medi cal care”); Davis v. Mbil Ol Exploration & Producing S. E.
Inc., 864 F.2d 1171, 1176 (5th G r. 1989) (reversing an award of
future nedical expenses in the face of the plaintiff’s failure “to
produce any specific evidence at trial to support [the award] ot her
than the possibility that he mght require sone type of nedica
care in the future”).
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No danages award can be nade based sol ely on specul ation. 3

Dr. Raynon testified that Curry still had intermttent back
pains when he left his care in Septenber 1998, for which he used
nonprescription pain nedication. Curry testified that he was
under the care of his famly physician for pain managenent and
that he currently takes both prescription and nonprescription pain
medi cation. He did not, however, offer any evidence that he wll
require any specified nedical treatnment for his injury in the
future. Nor, therefore, did he offer any evidence regarding the
estimated cost of any such future nedi cal expenses or whether such
expenses were reasonable and necessary. I nstead, Curry offered
only the evidence of his continuing back pains and his past
medi cal expenses, from which he asked the jury to infer the
I'i kel i hood of future nedical expenses. G ven the substance of
Curry’s evidence, we conclude that the jury’'s award of $100,000 in
future nedical expenses rests solely on speculation and
conj ecture. Accordingly, we find the district court erred in
denying ENSCO s notion for judgnent as a matter of law on this
i ssue.
E. Pre- Judgnent | nterest

ENSCO contends the district court erred in awarding Curry
pre-judgnment interest. Because “[i]t is well settled that under

the Jones Act, recovery of prejudgnent interest is not permtted,”

34 See Keeler, 817 F.2d at 1202 (citations onmitted).
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and because Curry does not contest this point, we find the
district court’s award of pre-judgnent interest was in error.?3°
F. Post - Judgnent | nt erest

ENSCO contends the district court erred in awarding Curry
post-judgnment interest at a rate greater than allowed by |aw
Because the post-judgnent rate of interest for the week during
which final judgnment in this matter was entered was 3.76% and
because Curry concedes this fact, we find the district court’s
award of post-judgnent interest at the rate of 7.5%was in error. 3
I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s
deni al of ENSCO s notion for judgnent as a matter of lawas to the
gquestions of breach and causation but REVERSE as to the question
of future nedical expenses. W also REVERSE the district court’s
sua sponte grant of judgnent as a matter of |aw that Curry was not
contributorily negligent. Upon remand, the district court should

either order a newtrial or enter judgnent consist with the jury’s

3 See Col burn v. Bunge Towi ng, Inc., 883 F.2d 372, 378 (5th
Cir. 1989) (citation omtted); Maraist & Galligan, Personal Injury
in Admralty §8 6-7 (2000).

3 See 28 U.S.C. 8§ 1961(a) (providing that the rate of post-
judgnent interest is calculated from the date on which final
judgnent is entered and i s equivalent “to the weekly average 1-year
constant maturity Treasury yield . . . for the calendar week
preceding the date of judgnent”); Table, Post-Judgnent |nterest
2001, at http://ww.txs.uscourts.gov/ interest/int2001. ht m(noting
the rate of post-judgnent interest for the week of May 14, 2001,
was 3.76% .
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apportionnment of fault. Finally, we REVERSE the district court’s
award of pre-judgnent interest and REVERSE the district court’s
award of post-judgnent interest to the extent that it set the
interest rate at 7.5% instead of 3.76% W REMAND the case for

further proceedings consistent wth this opinion.
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