IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40804
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
AGUI NALDO RCEL HERNANDEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Southern District of Texas
USDC No. L-00-CR-937-3

 April 26, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Agui nal do Roel Hernandez appeal s his conviction and sentence
for conspiracy and possession with intent to distribute nore than
ten kilograns of cocaine, in violation of 21 U S. C. 88 846,
841(a)(1l) & b)(1)(A). He raises two argunents on appeal: (1)
that the district court abused its discretion in denying his

nmotion to sever his trial fromthat of coconspirator Cesar

Eli zondo; and (2) the statute under which he was convi cted,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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21 U S C 8§ 841(a) & (b), is unconstitutional in Iight of

Apprendi v. New Jersey, 530 U S. 466 (2000). Hernandez concedes

that this court rejected his Apprendi argunent in United States

v. Slaughter, 238 F.3d 580, 582 (5th G r. 2000), cert. denied,

532 U.S. 1045 (2001), but asserts that he is raising it to
preserve it for Suprenme Court review. As the argunent is
foreclosed by circuit precedent, it need not be addressed herein.
As for his severance argunent, Hernandez has not shown that
the district court’s limting instructions failed to alleviate
any unfair prejudice that m ght have resulted fromthe evidence
of (1) three “additional” |oads of cocaine with which he was not
connected by the evidence, (2) Elizondo' s state conviction, and
(3) Elizondo’s alleged lies to the police at the tinme of his
arrest, to the Illinois state court when he pleaded guilty to
possessi on of the cocaine involved in the Chicago |oad, and (3)

to the jury in the instant case. See United States v. R chards,

204 F.3d 177, 194 (5th Gir.), cert. denied, 531 U.S. 826 (2000);

United States v. G hak, 137 F.3d 252, 259 (5th Cr. 1998). Both

men were part of the sanme conspiracy, and thus all evidence
dealing with any nenber of the conspiracy was adm ssi bl e agai nst

Her nandez as wel |. United States v. Querra-Marez, 928 F.2d 665,

676 (5th Gir. 1991).

AFFI RVED.



