IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40822
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
LU S JAVI ER SUAREZ- GARCI A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 97-CR-307-1

Before JOLLY, JONES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Luis Javier Suarez-QGarcia appeals his guilty plea conviction
and sentence for conspiring to possess wth the intent to
distribute one kilogramor nore of heroin. Suarez-Grcia argues
that 21 U S.C. 88 841 and 846, the statutes under which he was
convi cted and sentenced, were rendered facially unconstitutional

by Apprendi v. New Jersey, 530 U S. 466, 490 (2000). Suarez-

Garcia concedes that his argunent is foreclosed by our opinion in

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-40822
-2

United States v. Sl aughter, 238 F.3d 580, 581-82 (5th Cr

2000) (revi sed opinion), cert. denied, 532 U S. 1045 (2001), which

rejected a broad Apprendi-based attack on the constitutionality
of those statutes. He raises the issue only to preserve it for
Suprene Court review.

A panel of this court cannot overrule a prior panel’s
decision in the absence of an intervening contrary or superseding
decision by this court sitting en banc or by the United States

Suprene Court. Burge v. Parish of St. Tammany, 187 F.3d 452, 466

(5th Gr. 1999). No such decision overruling Slaughter exists.
Accordi ngly, Suarez-Garcia's argunent is indeed foreclosed. The
judgnment of the district court is AFFI RVED
The Governnent has noved for a summary affirmance in |ieu of
filing an appellee’s brief. In its notion, the Governnent asks
that an appellee’s brief not be required. The notion is GRANTED
AFFI RVED; MOTI ON GRANTED



