IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40962
Summary Cal endar

DANI EL FONSECA,
Pl ai ntiff-Appellant,
vVer sus
K. KUYKENDALL; MARY GOTCHER; JOHN EATON; OWAEN J. MJURRAY; JASON
CALHOUN; ROBERT A. BROCK; UNI DENTI FI ED REEDI NG Doctor; MELTON
BROAN, DON JOHNSON; UNI VERSI TY OF TEXAS MEDI CAL BRANCH GALVESTON
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:00-CV-172
~ March 21, 2002
Before JOLLY, DAVIS, and STEWART, Crcuit Judges.
PER CURI AM *

Dani el Fonseca, Texas prisoner #579623, appeals the district
court’s denial of several notions, including his requests for
injunctive relief. He also challenges the dism ssal as frivol ous
of his 42 U S.C 8§ 1983 conplaint alleging deliberate
indifference to his serious nedical needs. Fonseca has failed to
adequately brief his argunent that the court abused its

discretion in denying injunctive relief. He sinply asserts that

the denial was error in light of (1) his 77 exhibits (the

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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contents of which he does not discuss), and (2) his continuing
pain. Fonseca fails to address the district court’s reasons for
denial of his notions for injunctive relief, i.e., that he failed
to show a substantial |ikelihood of success on the nerits of his
claimor that he faced a substantial threat of irreparable

injury. The argunent is therefore waived. See Yohey v. Collins,

985 F.2d 222, 225 (5th Cr. 1993).

Fonseca' s argunent that the magistrate judge erred in
denying his notions for appointnent of counsel is without nerit.
Fonseca has failed to show the requisite exceptiona

circunstances. See Uner v. Chancellor, 691 F.2d 209, 212 (5th

Cir. 1982).

Fonseca has failed to adequately brief his assertion that
the magi strate judge erred in refusing to admt into evidence al
of his medical records. Qher than this assertion, he nmakes no
| egal argunent. The argunent is therefore waived. See Yohey,
985 F.2d at 225. As for the denial of his “notion for the court
to disclose if exhibits were adm ssible in evidence,” the
magi strate judge did not err in denying Fonseca s notion on the
basis that granting it would be the equival ent of an advisory
opi ni on.

Wil e Fonseca is correct that his notion for default
j udgnent was not ruled upon, the court’s failure to rule nmay be

viewed as an inplicit denial of the notion. See Mason v. Lister,

562 F.2d 343, 345 (5th Gr. 1977). The subsequent dism ssal of
Fonseca' s conplaint as frivolous was an inplicit determ nation

that Fonseca was not entitled to default judgnment even if the
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defendants were technically in default. See id. Fonseca's

chall enge to the magistrate judge's statenent that defendants
Johnson, Cal houn, Eaton, and Murray had filed an answer on
January 12, 2001, is unsupported by the record. Those defendants
did file an answer on January 12, 2001.

Fonseca argues that the defendants were deliberately
indifferent to his serious nedical needs by denying his request
to be exam ned by a colon specialist to determ ne whet her he
needed surgery for his henorrhoids and to evaluate the need for

treatnent. See Estelle v. Ganble, 429 U S. 97, 106 (1976).

Fonseca's pl eadings and the testinobny at the Spears™ hearing
reveal ed that Fonseca was treated by nedi cal personnel and was
supplied with henorrhoid cream even though exam nati ons by

medi cal staff reveal ed no henorrhoids existed. Fonseca has not
shown deliberate indifference to his serious nedical needs. See

Farner v. Brennan, 511 U S. 825, 847 (1994); Norton v. Di nazana,

122 F. 3d 286, 291-92 (5th G r. 1997). Insofar as Fonseca is
conpl ai ni ng about nedical care and treatnent that he received,
his allegations nerely reflect his disagreenent wth the nedi cal
tests and treatnment ordered by the nedical staff. The district
court did not abuse its discretion in dismssing his conplaint as

frivol ous. See Norton, 122 F.3d at 292.

Fonseca' s appeal is wthout arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH CR.

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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R 42.2. The dismssal of this appeal and the dism ssal as
frivolous and by the district court each count as a “strike” for

purposes of 28 U.S.C. § 1915(g). See Adepegba v. Hammons, 103

F.3d 383, 387-88 (5th Gr. 1996). W caution Fonseca that once
he accunul ates three strikes, he may not proceed in forma
pauperis in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
8§ 1915(09).

APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED



