IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40992
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TOMW WAYNE LEE, al so known as Bl ack,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:00-CR-48-1
 April 2, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Tonmy Wayne Lee appeal s his convictions and sentences for drug
trafficking offenses involving cocaine and marijuana. For the
foll ow ng reasons, the judgnent of the district court is AFFI RMVED

The district court did not abuse its discretion in denying

Lee’s npotion to sever the cocaine-related counts from the

marijuana-related counts. See United States v. Fortenberry, 914

F.2d 671, 675 (5th Gr. 1990). In light of the court’s limting

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



-2-

instructions both during and after the presentation of evidence,
Lee has failed to show that the jury was unable to separately
consider the cocaine conspiracy evidence and the nmarijuana
conspiracy evidence or that he otherw se suffered cl ear prejudice.
Id.

Additionally, the district court did not clearly err in
denying Lee’s Batson challenge to the Governnment’s striking of a

bl ack potential juror. See United States v. Dennman, 100 F. 3d 399,

404 (5th Gr. 1996); Batson v. Kentucky, 476 U S. 79 (1986). The

voir dire record supports the district court’s finding that the
prosecutor’s race-neutral explanation for striking the juror was

credible. See id.; Purkett v. Elem 514 U S. 765, 768 (1995).

The record reflects that there was sufficient evidence to
support Lee’s convictions. Considering the evidence in the |ight
nost favorable to the Governnent, a reasonable trier of fact could
have found that the evidence established the essential el enents of

the offenses beyond a reasonable doubt. See United States v.

Otega-Reyna, 148 F.3d 540, 543 (5th Cr. 1998). Thi s

determnation is not altered by Lee's assertion that the
Governnent’s case was based on unreliable witnesses testifying in
exchange for | esser sentences. Even the uncorroborated testinony
of a co-conspirator who nade a plea agreenent with the Governnent
wll support a conviction as long as the testinony is not

i ncredi ble or insubstantial onits face, and the testi nony of Lee’s



- 3-
coconspirators is not facially incredible or insubstantial. See

United States v. Gsum 943 F.2d 1394, 1405 (5th Cr. 1991).

There was no abuse of the district court’s broad discretionin
admtting extrinsic-act evidence regarding Lee's participation in

a 1995 drug offense. See United States v. Parziale, 947 F.2d 123,

129 (5th Gr. 1991). The evidence was adm ssible under FED. R
Evip. 404(b) because Lee placed his intent at issue in this case by

pl eading not guilty. See United States v. Chavez, 119 F. 3d 342,

346 (5th Cr. 1997). Furthernore, the evidence was adm ssible
under FeED. R EwiD. 403 because its high probative value
substantially outwei ghed the danger of unfair prejudice. [|d. at
346-47.

There was also no error in the district court’s decision that
Lee’s offenses should be grouped for sentencing purposes. See

United States v. Hoster, 988 F.2d 1374, 1382 (5'" Cir. 1993). \here

the offenses involve substantially the sanme harm and the offense
| evel is substantially determ ned on the basis of the quantity of
drugs, as here, the offenses shall be grouped. US S G 8
3D1. 2(d).

Lee contends that the district court erred in determ ning that
he failed to satisfy the criteria for an offense-level reduction

under U.S.S. G § 2D1.1(b)(6). W disagree. See United States v.

MIller, 179 F.3d 961, 963-64 (5th G r. 1999). Lee has not shown
that he truthfully provided to the Governnent all information and

evi dence he has concerning his offenses or offenses that were part
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of the sane course of conduct or of a commobn schene or plan. See
U S S .G 88 2D1.1(b)(6), 5Cl1.2(5).

Finally, there is no nerit to Lee's assertion that the
district court erred in assessing a Section 3B1.1 upward adj ust nent
for his |eadership role in the cocaine conspiracy. The record
shows that the district court’s application of Section 3Bl.1 was
based on Lee’ s | eadership role in the narijuana conspiracy, not the
cocai ne conspiracy.

AFFI RVED.



