IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41184
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
WLLI AM D. PICKETT, JR ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 01- CR- 36- ALL)
 June 14, 2002

Bef ore H G3 NBOTHAM W ENER, AND BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appellant WIlliam D. Pickett, Jr. appeals the
district court’s denial of his notion to dismss a superseding
indictment in which he was charged with distribution of crack

cocai ne. Pickett previously was tried on the sane charge pursuant

to an anended indictment, but the district court sua sponte

declared a mstrial when the jury deadl ocked. Pickett argues that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



aretrial is barred by the Doubl e Jeopardy O ause, contendi ng that
the mstrial resulted from prosecutorial msconduct. First, the
original prosecution was declared a mstrial only after protracted
deli berations and an Allen charge failed to resolve a jury
deadl ock. The reasons for which the court declared a mstrial had
nothing to do with the incident that Pickett characterizes as
prosecutorial conduct. Second, that incident was di scovered during
del i berations when it cane to the attention of all parties that one
of the jurors was the ex-wife of an uncle of a conputer specialist
who had rendered technical assistance to the Assistant U S
Attorney at sone point during the trial. And, it was cured by
investigation and instructions with the express approval and
concurrence of the parties.

The district court did not err in concluding that the
governnent did not intend to provoke a mstrial. Mor eover, the
conduct relied on by Pickett to support his argunment — the
presence of the conputer technician fornerly related by marriage to
a juror —does not rise to the | evel of prosecutorial m sconduct,
much | ess m sconduct of the magni tude needed to trigger the doubl e-

j eopardy bar. See Oregon v. Kennedy, 456 U. S. 667, 678-79 (1982);

United States v. Botello, 991 F.2d 189, 192 (5th Cr. 1993).

Pickett also argues that the anmendnent of the original

indictnment was inproper and untinely. Regardl ess of nerit,



Pickett’s chall enge to the anmendnent of the original indictnent is

not cogni zable in this appeal. See United States v. Weks, 870

F.2d 267, 270 (5th G r. 1989) (interlocutory review of notion to
di sm ss on double jeopardy grounds does not extend to otherw se
non- appeal able questions). Accordingly, this issue is
unr evi ewabl e.

AFFI RVED.



