IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41230
Summary Cal endar

RODNEY JAMES DI LWORTH,
Peti ti oner- Appel | ant,
ver sus
JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:97-CV-385

 February 27, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Rodney Janes Dilwrth, Texas state prisoner #632515, has
requested a certificate of appealability (“COA’) allowing himto
appeal the dism ssal of his federal habeas corpus application
filed pursuant to 28 U.S.C. 8 2254. To obtain a COA, Dlworth
must make a substantial showi ng of the denial of a constitutional
right. See 28 U.S.C. § 2253(c)(2).

To make such a showi ng, the applicant nust denonstrate that

his notion involves issues which are debatabl e anong reasonabl e

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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jurists, that a court could resolve the issues differently, or
that the issues are adequate to deserve encouragenent to proceed

further. Hernandez v. Johnson, 213 F.3d 243, 248 (5th Gr.),

cert. denied, 531 U. S. 966 (2000). Wien the district court’s

denial of relief is based on procedural grounds w thout analysis
of the underlying constitutional clains, “a COA should issue

if the prisoner shows, at least, that jurists of reason
would find it debatable whether the petition states a valid claim
of the denial of a constitutional right, and that jurists of
reason would find it debatable whether the district court was

correct inits procedural ruling.” Slack v. MDaniel, 529 U S

473, 478 (2000).

Dilworth has failed to make a substantial show ng of the
denial of a constitutional right with respect to his clains that
he was denied the effective assistance of counsel during his 1987
guilty plea proceedings resulting in his conviction for
aggravated assault. This conviction was subsequently used to
enhance the sentences inposed for Dilworth' s 1992 convicti ons.
Thus, his notion for COAis DENIED with respect to those cl ai ns.

However, jurists of reason would find it debatabl e whet her
the district court erred procedurally in denying Dilworth's
nmotion to anmend his conplaint to directly challenge his 1992
convictions. See Slack, 529 US. at 484. Thus, D lworth’s
nmotion for COA is GRANTED with respect to that claim

The district court’s judgnent is VACATED with respect to its
denial of Dilworth’s notion to anend his petition, and this case

is REMANDED to the district court for consideration of Dilwrth’s
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chal l enges to his 1992 convictions raised in the anended
petition.

COA GRANTED I N PART AND DENI ED I N PART, JUDGMVENT AFFI RVED I'N
PART AND VACATED | N PART; REMANDED



