United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS _
FOR THE FI FTH CIRCUI T April 11, 2003

Charles R. Fulbruge llI
Clerk

No. 01-41254
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

Rl CHARD DAVI D GORDON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:00-CR-135-2

Before DAVIS, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Ri chard David Gordon appeals his guilty-plea conviction and
sentence for conspiracy to possess with intent to distribute
marijuana. He argues that the indictnent was defective because
it alleged a drug-quantity range rather than a specific drug
anount. The indictnent which alleged that Gordon conspired to
possess with intent to distribute between 100 and 1000 kil ograns

of marijuana was sufficient to satisfy the requirenents of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Apprendi v. New Jersey, 530 U S. 466 (2000). See United States

v. Deleon, 247 F.3d 593, 597 (5th Gr. 2001). Regardl ess,
because Gordon’s sentence was bel ow the statutory maxi num
sentence for an offense involving an unspecified anmount of

marijuana, Apprendi is inapplicable. See United States

v. Deville, 278 F.3d 500, 510 (5th Gr. 2002).

Gordon al so argues that the district court erroneously
i ncluded as relevant conduct the 33.11 kil ograns of marijuana
seized fromhimin Novenber 2000 after the conspiracy ended.
Because Gordon did not raise this issue in the district court,

reviewis limted to plain error. See United States v. Gore,

298 F. 3d 322, 324 (5th Gr. 2002). Because the offenses were
simlar, Gordon was acting as a courier on a regular basis, and
the of fenses occurred wthin a period of ten nonths, Gordon has
not denonstrated that the district court’s inclusion of the 33.11
kil ograns of marijuana as rel evant conduct was plain error. See

United States v. Ocana, 204 F.3d 585, 589 (5th G r. 2000).

Gordon’s notions for wthdrawal of counsel and appoi nt nent
of new counsel and for |eave to anend the appellate brief are
DENI ED

AFFI RVED; MOTI ONS DENI ED



