IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41312
Summary Cal endar

DAVI D LANCELOT JENKI NS, JR.,
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:00-CVv-748

~ November 6, 2002

Bef ore BARKSDALE, DEMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

David Lancel ot Jenkins, Jr., TDCJ-ID # 793786, appeals the
di sm ssal of his 28 U S.C. § 2254 application as tine-barred.
The district court granted a certificate of appealability ("“CQOA")
on the issue whether “the date of issuance of the nmandate from
the state appellate courts controls the date upon which a habeas

petitioner’s conviction becones final for purposes of 28 U S. C

§ 2244(d).”

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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It is not necessary to decide in this case whether the date
of the issuance of the mandate controls the running of the
limtations period. Assum ng, arguendo, that Jenkins’ one-year
peri od began from Septenber 21, 1999, the date of the issuance of
the mandate, his federal petition would be untinely. Jenkins
woul d not get the benefit of the ninety-day period for seeking
certiorari fromthe Suprene Court, because he did not file a
petition for discretionary review, and the Suprene Court does not
take into account the nmandate date. See Suw,. Cr. R 13.1, 13.3.
Under this assunption, Jenkins had until Septenber 21, 2000, to
file his federal petition. H's state application was filed
Sept enber 26, 2000, after the limtations period had expired.
Because the state petition did not toll the running of the
limtations, his Decenber 16, 2000, subm ssion was untinely.

AFFI RVED.



