IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41503
Conf er ence Cal endar

RENE SANCHEZ,

Peti ti oner- Appel | ant,
vVer sus
JOHN M TOVBONE, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:01-Cv-353

© August 21, 2002
Bef ore H G3d NBOTHAM DAVI S, and PARKER, Circuit Judges
PER CURI AM *
Rene Sanchez, federal prisoner # 66129-079, appeals fromthe
denial of his 28 U S.C. § 2241 habeas corpus petition. He argues

that the district court erred in determning that his Apprendi v.

New Jersey, 530 U. S. 466 (2000), claimdid not neet the criteria
for bringing a claimpursuant to the “savings clause” of 28

U S C § 2255.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Sanchez contends that his sentence for possession with
intent to distribute marijuana was unconstitutionally cal cul ated
in violation of Apprendi. This contention is without nerit. On
the counts to which Sanchez pl eaded guilty, the indictnment
specifically alleged the invol venent of 826 pounds, or 374.67
kil ograns, of marijuana. Sanchez’s sentence does not violate
Apprendi because the 120-nonth sentence and the five-year
supervi sed rel ease termhe received were within the statutory

maxi mum for his of fense. United States v. Keith, 230 F.3d 784,

787 (5th Cr. 2000), cert. denied, 531 U S 1182 (2001); see 21

US C 8 841(b)(1)(B)(vii) and 18 U.S.C. 88 3581, 3583.
Sanchez al so chall enges the constitutionality of 21 U S. C
88 841 and 846 in light of Apprendi. This argunent is foreclosed

by Fifth Crcuit precedent. See United States v. Fort, 248 F.3d

475, 482-83 (5th Gir.), cert. denied, 122 S. C. 405 (2001):

United States v. Slaughter, 238 F.3d 580, 582 (5th Cr. 2000),

cert. denied, 532 U S. 1045 (2001).
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