IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50032
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JOSE LU S MARTI NEZ- RODRI GUEZ, al so known
as M guel Angel Sanchez-Hernandez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-00-CR-1553-1-DB
© July 19, 2001
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Jose Luis Martinez-Rodriguez ("Martinez") appeals his
guilty-plea conviction and sentence for being an alien found
illegally in the United States subsequent to deportation. See 8
US C 8§ 1326(a), (b)(2). Martinez argues that the district
court erred at sentencing by failing to verify that Martinez and
hi s counsel had read and di scussed the presentence report (PSR

as required by Fed. R Cim P. 32(c)(3)(A . He concedes that

the record supports the inference that defense counsel had

Pursuant to 5THCGR R 47.5, the court has determ ned
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except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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reviewed the PSR However, he asserts that nothing in the record
supports a simlar inference that he reviewed the PSR He
contends that the error is not subject to harm ess-error or
pl ai n-error analysis, and therefore, his sentence should be
vacated and the case remanded for resentencing.

Because Martinez did not raise the issue of nonconpliance
wth Rule 32(c)(3)(A) in the district court, we reviewonly for

plain error. See United States v. Vasquez, 216 F.3d 456, 458-59

(5th Gr.), cert. denied, 121 S. C. 414 (2000); United States V.
Stevens, 223 F.3d 239, 242 (3d Cr. 2000). Although Martinez has
denonstrated that the district court’s oversight at sentencing
anounted to Rule 32(c)(3)(A) error, he fails in his burden to
denonstrate that the error affected his substantial rights. See

United v. Calverley, 37 F.3d 160, 162-64 (5th Gr. 1994) (en

banc); see also United States v. d ano, 507 U S. 725, 734 (1993)

(burden resides with defendant to denonstrate that substanti al
rights were affected). Martinez does not contend that he did not
read or discuss the PSR wth defense counsel. He fails to assert
any prejudice ensuing fromthe court’s Rule 32(c)(3)(A
oversight. Therefore, he fails to establish plain error. See
Vasquez, 216 F.3d at 459; Stevens, 223 F. 3d at 243-46.

AFFI RVED.



