IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50035

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE ALEGRI A, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-00- CR-168)

July 23, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *
Jose Alegria, Jr., appeals his sentence from his plea of
guilty of distribution of nore than 500 grams of cocaine.! In

sentencing Alegria, the district court departed upward and

sentenced himto 210 nonths’ inprisonnent. W affirm

"Pursuant to 5THQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except wunder the Ilinmted
circunstances set forth in 5THQR R 47.5.4.

1 See 21 U.S.C. § 841(a)(1).



I

Inthis case, the district court briefly expl ained the reasons
for departing:

| find, specifically on the record before ne, that the

Crimnal Hi story Category of VI did not accurately reflect the

seriousness of this defendant’s conduct or the |ikelihood that

he will commt other crines.

He has ei ght drug convictions, three unl awful carryi ng weapon

convictions, a terrorist threat conviction, evading arrest,

two DW pending cases, and driving while suspended is one of

those, and 19 other cases, 14 of which we can’'t even find

di spositions of.
The “19 ot her cases” the court nentioned were Alegria s 19 arrests
bet ween 1993 and 1997. The PSR did not indicate that any of these
arrests resulted in conviction. Alegria s offense | evel of 27 and
crimnal history category of VI yielded a sentencing range of 120
to 162 nonths. The district court departed upwards 3 |levels and
sentenced Alegria to 210 nonths, the maxinmum of the resulting

range.

|1
At sentencing, the district court nust “state in open court
the reasons for its inposition of the particul ar sentence.”? When
the district court departs fromthe sentencing range prescribed by
t he Sentenci ng Gui delines, the court nust state its specific reason

for the departure.® W review a district court’s inposition of

2 United States v. Ashburn, 38 F.3d 803, 807 (5th Cir. 1994) (en banc)
(quoting 18 U.S.C. § 3553(c)).

3 See Ashburn, 38 F.3d at 807.



sentence, including an upward departure, for abuse of discretion.?
The district court does not abuse its discretion in departing from
the Guidelines “if the district court offers ‘acceptable reasons’
for the departure and the departure is ‘reasonable.’”®

The district court correctly concluded that the GCuidelines
expressly authorize an upward departure when “reliable information
indicates that the crimnal history category does not adequately
reflect the seriousness of the defendant’s past crim nal conduct or
the likelihood that the defendant will conmit other crines.”5®

Al though the Quidelines forbid the consideration of the
defendant’s prior arrest record’ and the district court nentioned
the defendant’s arrest record, we cannot conclude after revi ew of
the entire record of the sentencing that the district court relied
on the arrest record in departing upward. Alegria had 12 prior
convictions, resulting in 16 crimnal history points.® Alegria's
sentences for his past conduct were very brief, and thus the
district court was justified in concluding that Alegria’ s crim nal

hi story score did not adequately reflect the seriousness of his

4 See id.
51d.
6§ US. S.G § 4A1. 3.

"US. S G 8§84A1.3 (“[A] prior arrest record itself shall not be considered
under 8§ 4A1.3.7).

8 Four of the convictions were not counted as separate sentences for
pur poses of the Sentencing Guidelines. See U S. S.G 88 4Al1.1, 4Al.2(a)(2).

3



record. Further, the district court’s comments about Alegria s
arrests were nerely in response to argunmentation by the defense.?®
1]

Al egria also argues that the district court failed to conply
wth the requisite nethodology for determning the extent of the
departure and that the extent of the departure was unreasonable.
When maki ng an upward departure above crimnal history category VI
pursuant to section 4Al1.3, the district court should consider each
i ncrenmental offense | evel and explain why the resulting range from
each | ower offense | evel is inadequate and why the chosen |evel is
appropriate. This court does not, however, ordinarily “require
the district court to go through aritualistic exerciseinwhichit
mechani cal ly di scusses each” rejected offense |l evel on the way to
the selected |evel .

Al though in this case the district court did not explicitly
address each possi ble offense | evel, the district court’s analysis
was inmplicit and sufficient. The district court raised Alegria’s
of fense | evel by one for each crimnal history point in excess of

the threshold for category VI.?!?

9 For the sane reasons, even if there was error, the error was harni ess.
See Wllians v. United States, 503 U.S. 193, 203 (1992).

10 See United States v. Lanbert, 984 F.2d 658, 662-63 (5th Cr. 1993) (en
banc) .

11 1d. at 663.
12 See United States v. Ashburn, 38 F.3d 803, 809-10 (5th G r. 1994) (en

banc); United States v. Rosogie, 21 F.3d 632, 634 (5th Cr. 1994) (affirm ng the
addition of one offense |level for each crimnal history point above 13).
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|V
Finding no abuse of discretion by the district court, we
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