IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50037
Summary Cal endar

JI M LACHANCE

Pl ai ntiff-Appellant,
vVer sus
JEFFREY D. TALMADGE

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-00-CV-689-SS

Septenber 21, 2001
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Ji m LaChance, proceeding pro se, appeals the district
court’s order remanding this matter to state court and awardi ng
attorney’s fees and costs in favor of the defendant, Jeffrey D.
Tal madge. LaChance, who is the plaintiff in this |egal
mal practice action, argues that he properly renoved the action
because Tal madge asserted a “separate |awsuit” agai nst him and

that the district court’s award of attorney’s fees and costs is

unconstitutional .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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| f necessary, this court nust sua sponte exam ne the basis

of its jurisdiction. Mosley v. Cozby, 813 F.2d 659, 660 (5th

Cr. 1987). Under 28 U S.C. 8§ 1447(d), “[a]n order remanding a
case to the State court fromwhich it was renmoved i s not

revi ewabl e on appeal or otherw se . This court “ha[s]
construed the 28 U S.C. § 1447(d) prohibition against appellate
review of remand orders as being limted to those situations
where the district court’s remand order is grounded upon either
subject matter jurisdiction or atinely filed [28 U S.C.]

8 1447(c) notion asserting a defect in renoval.” Al barado v.

S. Pac. Transp. Co., 199 F.3d 762, 764 (5th Gr. 1999) (citations

omtted).

Tal madge tinely filed a notion to remand pursuant to 28
U S C 8§ 1447(c), asserting that LaChance’'s renoval of the action
was i nproper because the federal renpval statutes and the casel aw
interpreting themdo not allow a plaintiff to renove an acti on.
The district court remanded the matter on that basis. Because
the district court’s remand order was grounded upon a tinely
filed 28 U . S.C. 8§ 1447(c) notion asserting a defect in renoval
procedure, we have no jurisdiction to review the renmand order.

See Al barado, 199 F.3d at 766 (noting that statutory restrictions

agai nst renoval were procedural defects). The appeal fromthe
remand order is D SM SSED
Al t hough the district court’s remand order is not reviewable

on appeal, we may review for an abuse of discretion the district
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court’s 28 U.S.C. 8§ 1447(c)” award of attorney’'s fees and costs.

Garcia v. Anfels, Inc., 254 F.3d 585, 587 (5th GCr. 2001).

“Central to the determ nation of whether attorneys’ fees should
be granted is the propriety of the [renoving party’ s] decision to
remove.” |d. (citation omtted).

LaChance argues for the first tinme on appeal that his
renoval was proper because Tal madge’s notion for an order
determ ni ng LaChance a vexatious litigant was a “separate
awsuit” in which LaChance was nade a defendant. This court wl|

not consider the newly raised argunent. See Shanks v.

AlliedSignal, Inc., 169 F.3d 988, 993 n.6 (5th Cr. 1999).

Moreover, the argunent is frivolous on its face. See 28 U S.C

88 1441, 1446; Shanrock Gl & Gas Corp. v. Sheets, 313 U S. 100,

107-08 (1941) (holding that a plaintiff may not renpve an action
even when a counterclaimis filed). LaChance fails to
denonstrate that the district court abused its discretion in
awardi ng attorney’s fees and costs for his inproper renoval;
therefore, we AFFIRM the district court’s 28 U S.C. § 1447(c)
award. Garcia, 254 F.3d at 587.

LaChance’s notion to supplenent the record on appeal and
Tal madge’ s request for sanctions are DEN ED

APPEAL FROM REMAND ORDER DI SM SSED;, AWARD OF ATTORNEY' S FEES
AND COSTS AFFI RVED; MOTI ON TO SUPPLEMENT THE RECORD DEN ED
REQUEST FOR SANCTI ONS DENI ED

" Section 1447(c) provides that “[a]n order remanding the
case may require paynent of just costs and any actual expenses,
including attorney fees, incurred as a result of the renoval.”
28 U.S.C. § 1447(c).



