IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50180
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE LU S DELARA- VELASCO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-98-CR-375-1-DB
© August 23, 2001
Bef ore KING Chief Judge, and POLI TZ and PARKER, Circuit Judges.
PER CURI AM *

Jose Luis Del ara-Vel asco argues that the indictnent charging
himw th conspiracy to possess with intent to distribute
marijuana was fatally defective because it did not allege a
specific drug quantity that was involved in the offense. He also
argues that the maxi num statutory penalty that could be inposed
was a termof inprisonnent of one year under 21 U S. C

8 841(b)(4) because his offense involved a small anount of

mar i j uana.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Del ara stipulated in the plea agreenent and swore under oath
at his rearraignnent hearing that his offense involved 32.2
kil ograns of marijuana. Because the stipul ated anount of
marijuana involved in the offense was not a small amount, Del ara
was not entitled to be sentenced to a termof inprisonnent of one

year under 21 U.S.C. 8§ 841(b)(4). See United States v. Sal azar -

Fl ores, 238 F.3d 672, 673 (5th Cr. 2001).

"[A] fact used in sentencing that does not increase a
penal ty beyond the statutory maxi num need not be alleged in the
i ndi ctment and proved to a jury beyond a reasonabl e doubt."

United States v. Keith, 230 F.3d 784, 787 (5th Gr. 2000), cert.

denied, 121 S. . 1163 (2001). The statutory maxi num penalty
for drug offenses involving | ess than 50 kil ograns of marijuana

is five years pursuant to 21 U S.C. 8§ 841(b)(1)(D). See United

States v. Garcia, 242 F.3d 593, 599 (5th Gr. 2001). Delara’'s

sentence of 30 nonths inprisonment was bel ow the five-year
statutory maxi mum Because it was unnecessary to charge a
quantity of drugs in Delara s indictnent, his indictnent was
sufficient.

I nsofar as Delara is challenging his sentence, the record
reflects that he entered a knowi ng and voluntary wai ver of his

right to appeal his sentence in his plea agreenent. See United

States v. Robinson, 187 F.3d 516, 517-18 (5th Cr. 1999). Thus,

review of any sentencing issues is precluded.

Del ara’s convicti on and sentence are AFFI RVED



