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PER CURI AM *

Pursuant to a certificate of appealability granted by our
court, Cedric T. Jones, federal prisoner # 79464-077, appeals, pro
se, the denial of his 28 US. C § 2255 notion challenging his
conviction for conspiring to possess crack cocaine wwth intent to
di stribute. (Hs notion to file an anended opening brief is
GRANTED. )

Rel ying on Apprendi v. New Jersey, 530 U S. 466 (2000), and

Jones v. United States, 526 U S. 227 (1999), Jones maintains the

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



district court could not inpose an enhanced sentence based on drug
quantity when it was neither alleged in the indictnent nor
submtted to the jury as an elenent of the offense. This |egal
issue is reviewed de novo. E. g. United States v. Faubion, 19 F. 3d
226, 228 (5th Cir. 1994).

United States v. Brown, 305 F.3d 304, 305-09 (5th Gr. 2002),
held that the newrule of crimnal procedure announced i n Apprendi
does not apply retroactively on collateral review Ther ef or e,
Jones’ s cl ai m based on Apprendi fails.

Jones was decided while Jones’s appeal was pending. The
nonretroactivity rul e announced in Brown i s therefore i napplicabl e.
See Giffith v. Kentucky, 479 U S. 314, 327-28 (1987). I n any
event, Jones is not entitled to relief under Jones. It involved a
question of statutory construction of the federal carjacking
statute, rather than a new principle of constitutional law, and is
therefore inapplicable. See Jones, 526 U S. at 251 n.11.

MOTI ON TO FI LE AMENDED BRI EF GRANTED; AFFI RVED



