IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50355
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

MANUEL HERNANDEZ- CASTORENA, ALSO KNOWN AS
ANGEL ACEVEDG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-00-CR-2089-ALL-DB

Decenber 11, 2001
Bef ore H G3 NBOTHAM BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM *

Manuel Her nandez- Cast orena (Hernandez) argues that he is
entitled to be resentenced because the district court failed to
verify that counsel had read and di scussed his presentence report
(PSR) with himprior to sentencing as required by FED. R CRM P.
32(c) (3) (A).

We agree that the district court failed to conply wwth Rule
32(c)(3)(A). However, because Hernandez did not raise the issue
of nonconpliance in the district court, we will correct the error

only if it was plain and affected Hernandez’'s substantial rights.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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See United States v. Esparza-Gonzalez, 268 F.3d 272, 273-74 (5th

Cir. 2001); see also United States v. dano, 507 U S 725, 732-34

(1993).

Hernandez failed to object to the Rule 32(c)(3)(A) violation
inthe district court. He does not argue that he did not review
or discuss his PSRwith his attorney; instead, he relies on the
absence of any record evidence to indicate that he revi ewed and
di scussed the PSR with counsel. Thus, Hernandez has not
denonstrated that he was prejudiced by the court’s failure to
conply with Rule 32(c)(3)(A). Because Hernandez has failed to
carry his burden of denonstrating prejudice, he has not

established plain error. See United States v. Vasquez, 216 F. 3d

at 456, 459 (5th Cr.), cert. denied, 531 U S. 972 (2000).

The district court’s failure to advi se Hernandez that he had
the right to be assisted by counsel if he elected to proceed to a
jury trial was harnl ess.

AFFI RVED.



