IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50375
Summary Cal endar

NOBI E JEANI NE MONTGOVERY
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-00-CV-67-JN

February 14, 2002
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges:

PER CURI AM *

Nobi e Jeani ne Montgonery, Texas inmate #797772, appeals the
district court’s denial of her habeas application. The district
court granted a certificate of appealability (COA) only on the
issue of whether the evidence was sufficient to sustain
Mont gonery’ s conviction. On appeal, however, Mntgonery has rai sed

a claim concerning inproper enhancenent paragraphs in the

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1



i ndi ct ment based on prosecutorial vindictiveness in addition to her
sufficiency of the evidence claim Because neither the district
court nor this court has granted a COA on the prosecutorial
vindi ctiveness issue, our review of Montgonery’'s petition is

limted to the sufficiency of the evidence issue. See United

States v. Kimer, 150 F.3d 429, 430 (5th Cr. 1998); Lackey v.
Johnson, 116 F.3d 149, 151-52 (5th Gr. 1997).

Mont gonery argues that the evidence was legally insufficient
to support her conviction for possession of marijuana.

Under AEDPA, a federal court my grant a
prisoner’s [habeas] petition only where the
state court’s “decision” was “contrary to, or
invol ved an unreasonable application of,
clearly established Federal | aw, as determ ned
by the Suprenme Court of the United States” or
was “based on an unreasonabl e determ nati on of
the facts in light of the evidence presented
in the State court proceeding.” 28 US.C 8§
2254(d).

Santellan v. Cockrell, 271 F.3d 190, 192 (5th Gr. 2001); see

Wllianms v. Taylor, 529 U S 362, 409 (2000). The standard of

review for an insufficient-evidence claim in a federal habeas
proceeding is “whether, after reviewing the evidence in the |ight
nmost favorable to the prosecution, any rational trier of fact could
have found the essential elenents of the crine beyond a reasonabl e

doubt.” Jackson v. Virginia, 443 U S. 307, 319 (1979).

The Texas appellate court enployed the Jackson standard and
concluded that the evidence was sufficient to establish the

required affirmative |link between Mntgonery and the nmarijuana,



whi ch her husband had di scarded after exiting Montgonery’s vehicle.

Mont gonery v. State, No. 03-97-00670-CR at 7-9 (Tex. App. Ct. Dec.

3, 1998) (unpublished); see Deshong v. State, 625 S.W2d 327, 329

(Tex. Cim App. 1981) (explaining the el enents of possession of a
controll ed substance when the defendant is not in exclusive
possessi on of the place where the substance is found). The Texas
appel l ate court based this conclusion on the foll ow ng pieces of
trial evidence and inferences: 1) Mntgonery owned and drove the
vehicle in which the marijuana was di scarded from 2) the vehicle
carried a strong odor of marijuana after the marijuana had been
di scarded; 3) the drug dog alerted on Montgonery’s purse | ocated on
t he passenger-side floor; 4) the packaged marijuana di scarded from
the vehicle wei ghed over two pound and therefore was | arge enough
to support the inference that Montgonery knew of its existence; (5)
Mont gonery made two coments to the arresting police officer,
asking if the officer could cut her a break and telling himthat
she did not know where her husband acquired the marijuana; and (6)
t he passenger who di scarded the packaged narijuana was nmarried to
Mont gonery.

Mont gonery argues that, notwi thstanding this evidence, the
requisite affirmati ve Ii nk bet ween Mont gonery and t he marij uana was
not shown because: (1) the police did not see Montgonery exit the
vehicl e when her husband discarded the marijuana; (2) no one

testified that they observed Mntgonery physically possess the



marijuana package; (3) the package was not analyzed for
fingerprints; (4) Mntgonery was not observed as being under the
i nfl uence of a controll ed substance; (5) no contraband was found on
her person or in her purse; and (6) there was no evidence
i ndi cating that Mntgonery recognized the odor of marijuana.

W are not persuaded by Montgonery’'s argunent. Al t hough
certain parts of the wevidence could be taken to support
Mont gonery’s claim of innocence, we note that the |aw does not
require the State to negate every reasonabl e hypot hesi s except the

defendant’s guilt that is raised by the evidence. See Herrera v.

Collins, 506 U S 390, 402 (1993). In sum after carefully
reviewing the record, we hold that the state appellate court’s
determ nation that a rational jury could have found t hat Mont gonery
possessed the marijuana was not an unreasonabl e application of the
Jackson standard, a clearly established federal |aw See
Santellan, 271 F.3d at 196.

Mont gonery also argues that the evidence was factually
insufficient to support her conviction. Her factual-sufficiency

claimis based on a rule of state | aw See Clews v. State, 922

S.W2d 126, 131-34 (Tex. Crim App. 1996) (en banc). The Jackson
standard is not utilized in this type of review under Texas | aw.
See id. at 134. Montgonery’s habeas claimdoes not inplicate the
Constitution. A federal habeas court does not sit as a super state

suprene court for reviewof issues decided by state courts on state



| aw grounds. Smith v. McCotter, 786 F.2d 697, 700 (5th Cr. 1986).

Moreover, errors of state law “rise to constitutional dinmension
only if they so infused the trial with unfairness as to deny due

process of law.” Derden v. MNeel, 978 F.2d 1453, 1458 (5th Cr

1992) (en banc) (internal quotation and citations omtted), cert.
denied, 508 U S. 960 (1993). Montgonery fails to denonstrate
state-law error rising to this |evel

The district court did not err in denying relief to Montgonery
on her sufficiency clains.

AFFI RVED.



