UNITED STATES COURT OF APPEALS
FOR THE FIRTH CIRCUIT

No. 01-50452

TERENCE GREGORY,
Pl ai ntiff-Appellant,

VERSUS

TEXAS YOUTH COW SSI ON; d DDI NGS STATE SCHOOL; STAN DEGEROLAM ,
Superintendent, in his official capacity and individually;
ANTHONY KI NG Residential DormDirector, in his official capacity
and individually; CARCL CARMEAN, Director of Human Resources, in
her official capacity and individually; DAVE DAVIS, JCO |V
Supervisor, in his official capacity and individually; LINDA
SM TH, Assi stant Superi ntendent,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(99- CVv-317)

June 28, 2002

Bef ore DUHE', BARKSDALE, and DENNI'S, Crcuit Judges.
DUHE, Circuit Judge:?!

Terence Gregory (“Gregory”) appeals the district court’s grant

Pursuant to 5" CR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



of summary judgnent on his retaliation clains and the grant of
qualified immunity to the individual defendants. Because G egory
neither nade a prima facie case of retaliation nor overcane
qualified imunity, we AFFIRM
FACTUAL AND PROCEDURAL BACKGROUND

The Texas Youth Commission (“TYC') is a state agency that
adm nisters the juvenile incarceration and rehabilitation system
for the State of Texas. Gddings State School (“Gddings”) is
adm ni stered by TYC, and houses juvenile offenders. G ddings hired
Gregory as a full-tinme Youth Activity Supervisor | (“YAS I”) in
1981. By 1992, G egory had becone a YAS 1V, a supervisory position.
Gregory applied for the YAS |V position three tinmes before
recei ving the pronotion, and fil ed di scrimnation charges for being
passed over the first two tines.

At all times relevant to this lawsuit, Stan DeGerolam was
Assi st ant Superi ntendent and Superi ntendent of G ddi ngs. From 1996
to 2000, Lynda Smth served as Assistant Superintendent at
G ddi ngs. From 1994 to 1999, Anthony King (“King”) was D rector of
Residential Life at G ddings, and Gregory’s i nmmedi ate supervi sor.
At all times relevant to this lawsuit, Carol Carnean (“Carnean”)
was the Adm nistrator of Human Resources at G ddi ngs, responsible
for processing all personnel actions and adm ni stering enpl oyees’
pay and benefits. In 1997, David Davis served as Gegory’'s
i mredi at e supervi sor.

Charges of sexual harassnent were brought against G egory,
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which he alleges were trunped up by King and Carnean. The
i nvestigator concluded that Gegory did not engage in sexual
harassnent, but the TYC | egal departnent nonethel ess recomended
Gregory’s enpl oynent be term nated because there was evi dence t hat
he engaged i n a consensual romantic relati onship with a subordi nate
and that he mstreated his staff. Gegory was instead denoted and
pl aced on probation. He filed a grievance, and the grievance
comm ttee upheld his denotion.

Gregory then filed discrimnation and retaliation charges.
After this, he consistently received witten reprinmands for failing
toreport to work, | eaving work wi thout ensuring adequat e cover age,
and giving students noney in violation of TYC policy. Gregory al so
clains he was deni ed | eave without justification and was deni ed t he
opportunity to apply for a pronotion.

In 2000, Gregory was considered for a pronotion and was not
selected. After he filed a grievance, TYC adm nistrators revi ewed
the selection process and agreed it was flawed. The sel ecti on was
redone, and Gregory received the pronotion.

Gregory filed (in relevant part) a conplaint alleging race
discrimnation, retaliation and denial of due process under Title
VI, Section 1981, and Section 1983. The case was referred, after
consent of all parties, to a Magistrate Judge for disposition. The
def endants noved for summary judgnent on all <clains, and the
Magi strate Judge granted summary judgnent on all clainms except
Gegory’'s Title VII race discrimnation claim based on his 1996

3



denotion. After a jury trial on the remaining race discrimnation
claim a verdict was returned for the defendants. The Mgistrate
Judge entered judgnent and awarded costs to the defendants. At
issue inthis tinely appeal are only the grant of summary judgnent
on Gegory’sretaliation claim and the grant of qualified imunity
to the individual defendants.
DI SCUSSI ON
St andard of Revi ew
This court reviews de novo a grant of sunmary judgnent. Wl ker

v. Thonpson, 214 F.3d 615, 624 (5th G r. 2000). Summary judgnent is

appropriate  “if the pl eadings, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R Cv. P. 56(c). Doubts are to be
resolved in favor of the non-noving party, and any reasonable
inferences are to be drawn in favor of that party. Burch v.

Nagodoches, 174 F.3d 615, 619 (5th Gr. 1999).

1. Retaliation
To survive sunmary judgnent in a Title VII retaliation claim
aplaintiff nust first establish a prima facie case of retaliation.

McDonnel | Douglas Corp. v. Green, 411 U. S. 792, 802, 93 S. Ct. 1817,

1824, 36 L. Ed.2d 668 (1973). A prima facie case of retaliation
exists if the plaintiff shows (1) that he participated in activity

protected by Title VII; (2) that he suffered an adverse enpl oynent
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action; and (3) that a causal connection exists between the
protected activity and the adverse enploynent action. Messer v.
Meno, 130 F.3d 130, 140 (5th Cr. 1997). Adverse enpl oynent actions
are ulti mate enpl oynent deci sions, such as “hiring, granting | eave,

di schargi ng, pronoting, and conpensating.” Mattern v. East man Kodak

Co., 104 F.3d 702, 707 (5th Gr. 1997). Actions not considered
“ultimate” are not conpensabl e because they | ack consequence. 1d.
at 708.

Because we agree with the Magi strate Judge that Gregory fail ed
to show that he suffered an adverse enpl oynent action, we need not
di scuss the remainder of the legal standard for a retaliation
claim D scussion of Gegory's failure to allege an adverse
enpl oynent action foll ows.

A Deni al of Pronotion

Denial of pronotion and nerit increases can be adverse
enpl oynent actions redressable under Title VII, if plaintiff
presents evidence that he woul d have received a pronotion or nerit

i ncrease but for the retaliation. Seanan v. CSPH, Inc., 179 F.3d

297, 301 (5th Cr. 1999). In other words, there nust be evidence
that the decisions had an ultinmate effect. Gegory failed to set
forth any such evidence.

B. Denot i on

Denotion is an adverse enploynent action for Title WVII

retaliation purposes. Evans v. Houston, 246 F.3d 344, 351 (5th Cr

2001). However, Gegory failed to even argue his denotion was
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retaliatory until after summary judgnent was granted agai nst him
Until he filed his Mdtion for Reconsideration of Sunmary Judgnent,
he argued he was denpted because of racial discrimnation. Even
when he clained after summary judgnent that denotion was a
retaliatory adverse enploynent action, he failed to introduce any
supporting evidence. Wthout any tinely pleading or evidence of
denotion as a retaliatory adverse enpl oynent action, the district

court had no choice but to grant sunmary judgnent. See WAl l ace v.

Texas Tech Univ., 80 F.3d 1042, 1052 (5th Gr. 1996).

C. Witten Repri mands

We have consistently held that reprimands do not constitute
adverse enploynent actions for Title VII retaliation purposes.
Mattern, 140 F.3d at 707-08; Messer, 130 F.3d at 140. However
Gregory argues that his witten reprinmands precluded him from
consideration for pronotions and nerit increases under TYC policy,
and therefore had a direct effect on ultimate enpl oynent deci si ons.
As such, he argues they are actionabl e adverse enpl oynent acti ons.

In Dollis v. Rubin, 77 F.3d 777 (5th Gr. 1995), we consi dered

a simlar argunent. The plaintiff there argued that denial of a
“desk audit” had restricted her opportunities for pronotion. 1d. at
779. W& held that because the denial of a desk audit had only a
tangential effect on plaintiff’s upward nmobility by renoving her
fromconsi deration for a pronotion, and not an ultimate effect such

as causing her to lose her job, it was not actionable under Title



VIl. Id. at 782,

Gregory’s argunent is substantially the same as Dollis’. He
seeks to raise nediate enploynent decisions to ultinmate status
based on their effect on pay raise and pronoti onal opportunities.
However, our holding in Dollis denonstrates our reluctance to
extend Title VII coverage that far. The witten repri mands di d not
cause G egory to lose his job, just as the denial of a desk audit
did not have an ultimate effect on Dollis. In any event, Gegory
has not shown an instance where he was otherwse entitled to a
pronotion but for having a reprimand on file.

D. Deni al of Leave

Denial of |eave can be an adverse enploynent action for
purposes of Title VII retaliation clains, if the denial 1is

substantial. Mbdta v. University of Texas Houston Health Sci. Cr.

261 F.3d 512 (5th Gr. 2001). In Mdta, we addressed the denial of
six nmonths of paid | eave for health reasons, which resulted in a
| oss of the position. [d. at 521-22.

Here, Gegory’'s alleged denials of |eave constitute a nuch
smaller limtation. He was not denied the credit of his annua
vacation | eave bal ance, he was nerely restricted in the use of that
| eave on a day-by-day basis. Mreover, he did not lose his
position, which would be an ultimte effect. His denial of |leave is
a mnimal restriction that does not amount to an ultimte
enpl oynent deci si on.

[11. Qualified Immunity



Qualified immunity protects a state official from civil
liability for damages based upon the performance of discretionary
functions, “unless at the tinme and under the circunstances of the
chal | enged circunstances of the chall enged conduct all reasonable
of ficials woul d have realized that it was proscribed by the federal

| aw on which the suit is founded.” Pierce v. Smth, 117 F.3d 866,

871 (5th Gr. 1997). Qualified inmmunity is an “entitlenment not to

stand trial or face the other burdens of litigation,” Mtchell v.

Forsyth, 472 U.S. 511, 526, 105 S.Ct. 2806, 2815, 86 L. Ed.2d 411
(1985), with its purpose being to “avoid excessive disruption of
governnent and permt the resolution of many insubstantial clains

in sunmmary judgnent.” Harlow v. Fitzgerald, 457 U S. 800, 818, 102

S.&. 2727, 2738, 73 L. Ed. 2d 396 (1982).
The threshold question in a qualified inmunity analysis is
whet her the facts all eged show the individual’s conduct violated a

constitutional right. Saucier v. Katz, 121 S. . 2151, 2156, 150 L.

Ed. 2d 272 (2001). Because we find the answer to that question is
no, we need not address the renmainder of the qualified imunity
test.

Gregory clains that he was deprived of aliberty interest when
he was denoted. In order to establish a liberty interest that
inplicates the Fourteenth Amendnent, the <challenged adverse
enpl oynent action mnust be essentially a |oss of enploynent.

Schultea v. Wod, 27 F.3d 1112, 1117-18 (5th Gr. 1994). For this

reason, transfers and one-step denbtions do not i nvoke
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constitutional protections. More v. Otero, 557 F.2d 435, 437-38

(5th Cr. 1977) (transfer); Schultea, 27 F.3d at 1117-18
(denotion).
Because Gregory failed to plead a constitutionally cognizabl e

liberty interest, the defendants are entitled to qualified

inmmunity. Yates v. Stalder, 217 F.3d 332, 334 (5th Cr. 2000).
CONCLUSION

For the foregoing reasons, we find that G egory did not make
a prima facie case of retaliation, nor did he overcone qualified

imunity, and we therefore AFFI RM



