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Before KING Chief Judge, and JOLLY and DEMOSS, Circuit Judges.
PER CURI AM *
WIllie Holl oway appeals his conviction and sentence for
possessi on of cocaine base with the intent to distribute. He
first argues that the statutes under which he was convicted and

sentenced, 21 U S.C. 88 841(a)(1l) and (b)(1), were

unconstitutional follow ng Apprendi v. New Jersey, 530 U S. 466

(2000). As Holl oway concedes, however, this argunent is barred

by United States v. Slaughter, 238 F.3d 580, 581-82 (5th Cr.

2000), cert. denied, 532 U.S. 1045 (2001).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-50516
-2

Hol | onay next contends that the district court erred in
departing upwardly fromthe applicable guidelines range. He
argues that the district court gave insufficient reasons for
departing, that it did not adequately explain why intervening
| evel s were inappropriate, and that the departure was excessive.
Each of these argunents is unavailing.

The district court explained that its departure was based on
the fact that Holloway’'s crimnal history score significantly
underrepresented his crimnal past. It relied on the
ext ensi veness of Holloway’'s crimnal past; the simlarity of his
past drug offenses, including those which did not result in
crimnal convictions; and the fact that, at the tinme of his
arrest, Holloway awaited sentencing in another state-court
conviction for cocai ne possession. 1d. Each of these factors is
a proper ground for departure. See U S. S.G 8§ 4A1.3 (p.s.)

& comment. (backg’ d).

Hol | oway’ s contention that the district court relied on
i nproper specul ation regardi ng prior uncharged crimnal conduct
is wwthout nerit. Although it is true that a court may not rely
on a defendant’s “prior arrest record itself” (8§ 4Al.3), as
expl ai ned above, the district court did not rely solely on
Hol | oway’ s prior arrest record. Moreover, the court conplied
wth the guideline’s directive that it consider “prior simlar
adult crimnal conduct not resulting in a crimnal conviction.”
8§ 4A1. 3(e).

Hol | oway’ s argunent that the district court did not

adequately explain its reasons for rejecting internediate | evels
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before reaching its determ nation that | evel 33 was appropriate
is simlarly unavailing. The district court followed the correct
procedure for departing upwardly froma crimnal history score of

VI. See United States v. Lanbert, 984 F.2d 658, 662-63 (5th Gr.

1993) (en banc); 8 4A1.3. It stated for the record that it had
considered the internediate | evels before determning that |evel

33 was appropriate. See Lanbert, 984 F.2d at 662. The court was

not required to engage in a nechanical, ritualistic approach of
specifying its reasons for rejecting each internedi ate | evel.

Id. at 663. The district court’s reasons for rejecting the
internediate levels are, if not explicit, inplicit in its reasons
for upwardly departing; it did not believe that the intervening

| evel s were sufficient to address the conbination of the

ext ensi veness and consi stency of Holloway’'s crimnal past with
respect to his propensity for commtting drug-related crines.
Thi s explanation, read in context of the appellate record, was

sufficient. See id.; see also United States v. Ashburn, 38 F.3d

803, 809 (5th Cr. 1994) (en banc). The district court’s
departure was not so drastic as to fall within the very narrow
cl ass of cases when a nore detailed explanation is required. See
id.

To the extent that Holl oway argues that the district court’s
departure was unreasonably extensive, his argunent |ikew se
fails. The departure was not greater than other departures

approved by this court. See Ashburn, 38 F.3d at 809 (affirmng

departure whi ch doubl ed the recommended gui del i nes range);

Lanbert, 984 F.2d at 664 (sane).
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The district court’s reasons for the upward departure were
sufficient, and its departure was not an abuse of discretion.
Hol | onay has not denonstrated any error in the district court’s

j udgnent, and the judgnent is therefore AFFI RVED.



