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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JON THOMAS YOUNG, SR., also known as Jon Young,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 00- CV- 344
USDC No. W 98- CR-102- ALL

Bef ore H G3 NBOTHAM DAVI S and PRADO, Circuit Judges.
PER CURI AM *

Jon Thomas Young Sr., Texas inmate # 82497-080, appeals the
denial of his 28 U S.C. § 2255 notion followi ng the grant of a
certificate of appealability on the issue whether the Governnent
breached the plea agreenent. Young is currently serving a 210-

mont h sentence for a conviction obtained on his guilty pleato a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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charge of distribution of anphetam ne. Young’s notion for |eave
to file areply brief out-of-tinme is GRANTED

Young contends that the Governnent breached the plea
agreenent because it did not recommend that he receive a three-
| evel credit for acceptance of responsibility and in fact, argued
at sentenci ng agai nst Young' s receipt of such credit. Young
asserts that he pleaded based on the prom se of a recomrendati on
of credit for acceptance of responsibility, that the Governnent
argued agai nst the inducenent for his plea, and that his guilty
plea is invalid.

Relief under 28 U S.C. § 2255 is reserved for transgressions
of constitutional rights and for a narrow range of injuries that
coul d not have been raised on direct appeal and would, if
condoned, result in a conplete mscarriage of justice. United

States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). An

all egation of a breached plea agreenent raises a constitutional
i ssue that may be cogni zable in a 28 U.S.C. § 2255 notion. See

United States v. Cates, 952 F.2d 149, 151 (5th Gr. 1992).

However, “a ‘collateral challenge may not do service for an

appeal .’”” United States v. Shaid, 937 F.2d 228, 231 (5th Cr

1991) (en banc). A defendant who raises a constitutional or
jurisdictional issue for the first tinme on collateral review nust
show “both ‘cause’ for his procedural default, and ‘actual
prejudice’ resulting fromthe error.” Shaid, 937 F.2d at 232.

The 28 U.S.C. § 2255 cause and actual prejudice standard presents
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a significantly higher hurdle than the plain error standard of

review that is applied on direct appeal. United States v.

Pierce, 959 F.2d 1297, 1301 (5th Cr. 1992). The only exception
to the cause and prejudice test is the “extraordinary case .
in which a constitutional violation has probably resulted in the
conviction of one who is actually innocent.” [d. Young has not
asserted actual innocence.

The Governnent raised the procedural bar in the district

court. See United States v. Drobny, 955 F.2d 990, 995 (5th Gr.

1992). Young therefore was provided notice of the procedural bar
i ssue and a reasonabl e opportunity to argue against the bar in

the district court. See United States v. WIllis, 273 F.3d 592,

597 (5th Gr. 2001). Young has not asserted cause and prejudice
for his procedural default and has not overcone the procedural
bar. Accordingly, the judgnent of the district court is
AFFI RVED.

AFFI RVED; MOTI ON FOR LEAVE TO FI LE REPLY BRI EF OUT- OF- Tl ME

GRANTED.
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