IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50793
c/w No. 01-50807
c/w No. 01-50808
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
Rl CKEY PADI LLA,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Western District of Texas
USDC No. A-01-CR-77-ALL-SS
USDC No. A-96-CR-2-ALL-SS
USDC No. A-94-CR-150-2-SS
Sept enber 27, 2002
Bef ore H G3 NBOTHAM SM TH and CLEMENT, Circuit Judges.
PER CURI AM *

Ri ckey Padilla, currently federal prisoner # 11398-075,
appeal s his guilty-plea conviction and sentence for distribution
of met hanphetam ne (the drug case) and the revocation of
supervi sed rel ease on his convictions for being a felon in
possession of a firearm (the firearm case) and for escape (the

escape case). He asserts that the Governnent breached the plea

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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agreenent in the drug case by allowng himto be sentenced for
rel evant conduct. He has not shown that his interpretation of

the plea agreenent was “reasonable.” See United States v. Cantu,

185 F. 3d 298, 304 (5th Gr. 1999).

Padi |l a maintains that the superseding information in the
drug case is invalid because it fails to list essential elenents
of the offense. The information fairly infornmed Padilla of the
charges against himand is sufficient to bar future prosecution

for the sane of fense. United States v. Garrett, 984 F.2d 1402,

1415 (5th Gr. 1993). A failure to allege drug quantity in the

charging instrunent does not divest the district court of

jurisdiction in the case. United States v. Longoria, 298 F.3d
367, 372 (5th Cr. 2002). The failure to allege a penalty
provi sion does not in itself deprive the trial court of

jurisdiction to sentence the defendant. See United States v.

Cooper, 274 F.3d 230, 235-36, 241 (5th G r. 2001).
Padilla maintains that the district court considered
rel evant conduct in sentencing himin the drug case, in violation

of Apprendi v. New Jersey, 530 U S. 466 (2000). As long as the

sentence does not exceed the statutory maxi num the district
court is authorized to determne the relevant drug quantity for

Sentenci ng Cuideline purposes. United States v. Doggett, 230

F.3d 160, 166 (5th Cr. 2000), cert. denied, 531 U S 1177

(2001). As Padilla’ s sentence did not exceed the statutory
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maxi mum the district court did not plainly err in inposing

sent ence. United States v. Vasquez-Zanora, 253 F.3d 211, 213

(5th Gr. 2001).

Padilla al so contends that the district court failed to nmake
specific factual findings to the relevant conduct in the drug
case, despite his objection. Because Padilla nmade only an
unsworn objection to the presentence report (PSR), the district
court could rely on the PSR as evidence at sentencing. See

United States v. Lghodaro, 967 F.2d 1028, 1030 (5th Gr. 1992);

United States v. Alford, 142 F.3d 825, 831-32 (5th Cr. 1998).

Padi |l a mai ntains that he received ineffective assistance in
the drug case because counsel failed to investigate the rel evant
case law pertaining to the breach of the plea agreenent and his
excessi ve sentence. The record has not been adequately devel oped
to consider these ineffective-assistance clains on direct appeal.

See United States v. Higdon, 832 F.2d 312, 314 (5th Cr. 1987).

Padi | | a asserts that the district court erred in running the
sentences to be served upon revocation of supervised rel ease
consecutively. A district court has discretion to deci de whet her

to run such ternms consecutively or concurrently. United States

v. Gonzalez, 250 F.3d 923, 927 (5th Gr. 2001). Padilla has not

shown that the district court abused its discretion.
Padil |l a contends that the district court erred in

reinstating the original indictnent in the firearmcase after an
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earlier conviction in the case was overturned in a 28 U S.C
8§ 2255 notion. As Padilla never challenged the validity of the
reinstatenment on direct appeal of that case or through a

coll ateral challenge, he may not do so now t hrough his appeal of

the revocation of supervised release. United States v. Moody,

277 F.3d 719, 720 (5th Cr. 2001).

Padi |l a contends that the district court erred in revoking
his term of supervised rel ease on the escape case because the
three-year period had run at the tine he commtted the offense
giving rise to the revocation. The supervised-release termdid
not run while Padilla was in prison on the firearmcharge. 18
US C 8 3624(e). Padilla's conviction and sentences are

AFFI RVED.



