IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50826

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

Rl CHARD FURLOW
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

( A- 01- CR- 60- ALL- SS)
March 19, 2002

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Ri chard Furl ow chal | enges the sentence inposed following his
plea of gquilty and conviction for fraud in connection wth
identification docunents and use of an unauthorized access device
in violation of 18 U S. C. 88 1028(a)(4), (c)(1), and 1029(a)(2).
The probation officer determned that Furlow s crimnal history
score was 17, placing himin category VI, and that the offense

|l evel was 11, exposing him to a sentence of 27 to 33 nonths

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



i nprisonnment and 2 to 3 years of supervised release. The district
court, on the Governnent’s notion, nmade an upward departure, and
sentenced Furlow to 51 nonths inprisonnent. Finding no abuse of
di scretion, we affirm

W may review a sentence only if it was inposed: (1) in
violation of law, (2) as the result of an incorrect application of
the guidelines, (3) as the result of an upward departure, or (4)
unreasonably for an of fense not covered by the guidelines.? Furl ow
chal l enges the district court’s decision to depart upward fromthe
Gui del i nes, which we review for an abuse of discretion.? “W wll
affirma departure fromthe Sentencing Guidelines if it is based on
“accept abl e reasons’ and t he degree of departure is ‘reasonable.’”3

The district court departed upward by adjusting Furlow s
offense level from1ll to 15. The Guidelines permt such an upward
departure “when the crimnal history category significantly under-
represents the seriousness of the defendant’s crimnal history or
the likelihood that the defendant will comit further crines.”*
The reasons for this decision were carefully detailed by the
district court. First, the district court noted that a 1980

conviction for unlawfully carrying a weapon did not count towards

' United States v. Cooper, 274 F.3d 230, 248 (5th Cr. 2001).
2 United States v. Alford, 142 F.3d 825, 830 (5th Cir. 1998).

8 United States v. Mlton, 147 F.3d 414, 421 (5th CGr. 1998) (quoting
United States v. Cenents, 73 F.3d 1330, 1341 (5th Gr. 1996)).

4 US S G § 4A1.3.



Furlow s crimnal history, as it was too old. Second, the district
court noted that Furlow s original crimnal history score was
hi gher than the threshold required for placenent in category IV.

Finally the court noted Furlow s violent® and narcotics-rel at ed®
convictions and concluded that the likelihood of recidivismin
Furlow s case was greater than that represented by his origina

crimnal history score because he had conmmtted these offenses
usually within a very brief period after being released from
i ncarceration.

Wi |l e we have said that the district court, when adjusting the
crimnal history of a defendant upward, “should consider each
internmediate crimnal history category before arriving at the
sentence,”’ we have recognized that this does not “require the
district court to go through a ritualistic exercise in which it
mechani cal | y di scusses each crimnal history category it rejects en
route to the category it selects.”® The sanme |ogic holds when a
defendant is already in crimnal history category VI and the
district court elects to depart upward by adjusting the offense

level .® The district court inthis case did not need to “stop” and

5 Furl ow had previous convictions for burglary of a habitat and aggravated
robbery with a deadly weapon.

6 These included convictions for delivery of cocaine.
" United States v. Lanbert, 984 F.2d 658, 662 (5th Gr. 1993) (en banc).
8 1d. at 663.

°1d.



consi der offense levels 12, 13, and 14, because it stated reasons
why snaller departures would not be sufficient. W find this
departure to be reasonable, for the sane reasons given by the able

district court.?10

AFFI RVED.
10 See U S.S.G § 1B1.4 (“In determning ... whether a departure fromthe
guidelines is warranted, the court may consider, wthout Ilimtation, any

i nformation concerning the background, character and conduct of the defendant,
unl ess ot herwi se prohibited by [aw ").



