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PER CURIAM:*

Miguel Rodriguez-Rosales, federal prisoner # 70820-080, appeals the district

court’s dismissal of his 28 U.S.C. § 2241 petition.  He contends that he cannot bring

a claim based on Apprendi v. New Jersey1 in a 28 U.S.C. § 2255 motion because it

would be barred by the one-year statute of limitations.  He maintains that his only



2Reyes-Requena v. United States, 243 F.3d 893, 900 (5th Cir. 2001).  

3Id. at 906 n.34.

4Id. at 901 n.19.
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remedy is to bring a 28 U.S.C. § 2241 petition under the savings clause of 28

U.S.C. § 2255.  Rodriguez-Rosales has not shown that the district court erred in

dismissing his petition as his challenge to his sentence is outside the scope of 28

U.S.C. § 2241.  Further, Rodriguez-Rosales has not shown that his Apprendi claim

is “based on a retroactively applicable Supreme Court decision which establishes

that the petitioner may have been convicted of a nonexistent offense.”2  Therefore,

he has not shown that his claim falls within the savings clause of § 2255.  Further,

Rodriguez-Rosales was not entitled to “access § 2241 merely because . . . the

statute of limitations expired on his § 2255 motion.”3 

Rodriguez-Rosales also contends that the district court’s dismissal of his

§ 2241 petition violated his rights under the Suspension Clause.  The savings clause

of § 2255 does not violate the Suspension Clause.4 

AFFIRMED.


