UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-50979

MARGARET M LLER,
Plaintiff - Appellant,

ver sus

UNI TED STATES POSTAL SERVI CE,
Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Western District of Texas, Waco Di vi sion

(WO01- CA-004)
August 19, 2002

Before JOLLY, DUHE, and DENNI'S, Circuit Judges.
PER CURI AM *

Based on our review of the record, the district court’s
Septenber 4, 2001 order, and the argunents of counsel, we find that
a prior action between the sane parties, Mller v. United States

Postal Service, No. W99-CA-223 (WD. Tex. Mar. 14, 2000), has res

"Pursuant to 5TH QR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5TH CR. R 47.5. 4.
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judicata effect as to the Appellant’s current | awsui t .
Accordi ngly, we AFFI RM

The district court correctly recogni zed t hat a subsequent suit
is barred by principles of res judicata if: “1) the parties to both
actions are identical . . . ; 2) the judgnent in the first action
is rendered by a court of conpetent jurisdiction; 3) the first
action concluded with a final judgnent on the nerits; and 4) the
same claimor cause of action is involved in both suits.” Elis v.
Amex Life Ins. Co., 211 F. 3d 935, 937 (5th Gr. 2000). Appellant
does not dispute the presence of the first and second el enents.

Appel  ant  cont ends, however, that the district court
incorrectly applied a res judicata bar to this lawsuit because
MIler |I did not conclude with a final judgnent on the nerits. But
the record reveals otherw se. In MIler 1, the district court
granted the Postal Service’'s Mtion to Dismss, or in the
Alternative, for Summary Judgnent and entered a take-nothing
judgnment on Ms. Mller’s clains. Because the district court
concluded that Ms. MIller failed to state a claimon which relief
coul d be granted, the dism ssal operates as an adjudication on the
merits. See Fed. R CGv. P. 41(b). We acknow edge that the
district court granted the alternative notion for summary judgnent
on t he basi s of non-exhaustion of adm nistrative renedi es and adm t
that the MIler |I order and judgnent could have been clearer. But

the district court did not indicate that it was dismssing the
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action for lack of subject matter jurisdiction. Consequently, to
prevent the MIler | judgnent fromobtaining preclusive effect, M.
M1l er should have pursued an appeal fromthat judgnent.! Because
she did not, we nust conclude that the third res judicata el enent
is satisfied.

Finally, although Appellant suggests that this action and
MIler |I presented the district court wth “distinct fact issues,”
both asserted that the Postal Service has violated section 504 of
the Rehabilitation Act of 1973, 29 U . S.C. § 794, by failing to nmake
the Mexia, Texas, post office fully accessible to persons wth
disabilities. Thus, the fourth elenent is also present.

Because the district court correctly determned that Ml ler |
bars the present action, we AFFIRM its order granting sunmary
judgnent to the Postal Service.

AFF| RMED.

1'ndeed, Ms. Mller tinely filed a notice of appeal from the
judgnent, but later noved to dism ss the appeal.
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