IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-51005
Summary Cal endar

RENE FLORES,

Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-00-CV-662

 August 13, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Rene Fl ores, now Texas inmate # 741105, appeals the district
court’s grant of summary judgnent and di sm ssal pursuant to 28
U S C 8§ 2401(b) of his Federal Tort Cains Act (“FTCA”)
conplaint. Flores’ notion to conpel the United States to produce
docunentation i s DEN ED.

Fl ores sought damages for negligence and nedi cal mal practice

agai nst the Audie L. Murphy VA Hospital. Flores alleged that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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hospital did not diagnose his nental condition properly, released
hi m prematurely, and exacerbated his nental problens.

Fl ores contends that the two-year statute of limtations in
28 U.S.C. 8§ 2401(b) did not accrue until 1999 when he obtai ned
his conplete nedical record. He asserts that because he was
mental |y di sabl ed, he should not be held to have had know edge of
the harm caused by the hospital. 1In the alternative, Flores
asserts that under 28 U S.C. 8§ 2401(a), his admnistrative
conplaint filed in 1999 was tinely.

W review a grant of summary judgnent de novo. Resolution

Trust Corp. V. Sharif-Minir-Davidson Dev. Corp., 992 F.2d 1398,

1401 (5th Gr. 1993). Summary judgnent is proper if the

pl eadi ngs and the evidence show that there is no genuine issue as
to any material fact and the noving party is entitled to judgnent
as a matter of law Feb. R QGv. P. 56(c). To defeat summary

j udgnent, the nonnovant nust set forth specific facts show ng the
exi stence of a genuine issue for trial. Feb. R Qv. P. 56(e).

The nonnovant cannot neet his burden with concl usional

al | egations, unsubstantiated assertions, or a scintilla of

evidence. Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th

Cr. 1994) (en banc).
The limtations period for tort clainms brought against the

United States is set forth in the FTCA at 28 U.S.C. § 2401(Db).
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MacMIlan v. United States, 46 F.3d 377, 381 (5th Gr. 1995).

This limtation period is jurisdictional. Flory v. United

States, 138 F.3d 157, 159 (5th GCr. 1998).
Section 2401(b), 28 U S.C., provides:

A tort claimagainst the United States shal
be forever barred unless it is presented in
witing to the appropriate Federal agency
wthin two years after such claimaccrues or
unl ess action is begun within six nonths
after the date of mailing, by certified or

registered mail, of notice of final denial of
the claimby the agency to which it was
present ed.

Fl ores does not dispute that he was rel eased fromthe
hospital in 1990 and that he filed his admnistrative claimin
1999.

I n nmedi cal mal practice actions under the FTCA, the period
begins to accrue when the plaintiff discovers, or through the
exerci se of reasonable diligence, should have di scovered “both

his injury and its cause.” United States v. Kubrick, 444 U S.

111, 120 (1979). Ignorance of legal rights and ignorance of the
fact of an injury are not identical concepts. |d. at 122.

After Flores’ discharge fromthe hospital, he sought nedi cal
treatnment for his nental condition. 1In 1991, he was adj udi cated
di sabled within the neaning of the Social Security regul ations.

At that time, Flores was arned with the facts necessary to
det erm ne whet her any harm had been suffered, and he was expected

to use reasonable diligence to seek professional advice. See



No. 01-51005
-4-

Kubrick, 444 U. S. at 123; Harrison v. United States, 708 F.2d

1023, 1027 (5th G r. 1983).
Contrary to Flores’ assertions, the tinme period provided in
28 U.S.C. § 2401(a) does not provide relief for the untinely

filing of his admnistrative claim See Sinon v. United States,

244 F.2d 703, 704-05 (5th Cr. 1957). Flores has not shown

grounds for equitable tolling. Perez v. United States, 167 F. 3d

913, 917-18 (5th Gr. 1999).

Fl ores has not shown that the decision to deny the
appoi nt nent of counsel was an abuse of discretion. U ner v.
Chancellor, 691 F.2d 209, 212 (5th Gr. 1982). Accordingly, the
judgnment of the district court is AFFI RVED

AFFI RVED; MOTI ON DENI ED.



